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APPEN DIX- 


RULES AND REGULATIONS OP THE JUDICIAL 

COMMITTEE. 


Order in Council, 31st of March, 1855. 

Whereas doubts have arisen with reference to the power of 
the Judicial Committee of the Privy Council to suspend or 
relax, under certain special circumstances, the Regulations in 
Appeal Causes established by Her Majesty’s Order in Council 
of the 13th of June, 1853; Her Majesty, by and with the ad¬ 
vice of Her Privy Council, is pleased to order, and it is hereby 
ordered, That in Appeal Cases, in which a Petition of Appeal to 
Her Majesty shall have been lodged, and referred by Her 
Majesty to the Judicial Committee, the said Regulations shall 
be subject to any Order or Direction which, in the opinion of 
the Lords of the Judicial Committee, the Justice of any parti¬ 
cular case may seem to require. 

C. C. Greville. 


March 31, 1855. 




REPORTS OF CASES 

HEARD AND DETERMINED 

BY THE 


JUDICIAL COMMLTTEE 


AND THE 


LORDS OF THE PRIVY COUNCIL. 


ON APPEAL FROM THE SUPREME AND SUDDER 
DEW ANNY COURTS, IN THE EAST INDIES. 


Sreemutty Rabittty Dossee - - - Appellant , 

AND 

Sibchunder Mulltck - Respondent * 

On appeal from the Supreme Court at Calcutta . 


Deed — Construction—Family settlement—Amount paid to Hindu widow 
as share of her deceased husband “as her sole , absolute and proper moneys to 
her separate usc“—Estate talcen, if absolute, or limited. 

• 

A deed of arrangement and release in tlie English form, between members 
of a Hindoo family in respect of certain joint, estate, claimed by a childless 
Hindoo widow of one of the co-heirs, in her character of heiress and legal 
personal representative of her deceased husband, declared that she was 
entitled to the sum therein expressed, as the share of her deceased husband, 
for her sole absolute use and benefit.” 

Held, (reversing the decree of the Supreme Court at Calcutta,) that 
those words were not to receive the same interpretation as a Court of 
Equity in England would put upon them, as creating a separate estate 
in the widow; but that the deed must be construed with reference to 

The Appellant was the mother and, as such, heiress- 
at-law and personal representative by the Hindoo law ^Feb.* 1854. 


•Present: Members of the Judicial Committee ,—The Right. 
Hon. Baron Parke, the Right lion. Dr. Lushington, the Right 
Hon. T. Pemberton Loigh, and the Right Hon. Sir Edward Ryan. 

VOIj; V. 
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• lr 

Sreemuttv 

RABUTTY 
DOSS EE 
v. 

Si BCH UN¬ 
DER 

MU LUCK. 


the situation of the parties and the rights of the widow by the Hindoo 
law, and that, as the deed recited that she claimed and received the 
money as her husband’s share in the joint estate in her character as his 
heiress and legal personal representative, such words must be construed 
to mean, that it was to be held by her in severalty from the joint estate; 
and as a Hindoo widow she had only a life estate in the corpus, the same 
at her death devolved as assets of her deceased husband upon his per¬ 
sonal representative in succession. 

In reversing such decree, the Judicial Committee directed that inte¬ 
rest, at the usual rate allowed by the Supreme Court, should be allowed 
from the death of the widow. 


Appellant’s costs in the Court below allowed, and suit referred back to 
the Master of the Supreme Court to tax the same. 


of one Divarkanauth Sain, a Hindoo inhabitant of 
Calcutta, deceased ; she Avas also the widow of Bkeem- 
churn Sain, the father of Dwarhananth Sain. Bheem- 
cJiuru Sain at his decease left Badanautli Sain, his 
grandson, and Obhoifchurn Sain, Srecnauth Sain and 
Dicarkananth Sain, his sons, his joint-heirs and legal 
personal representatives by the Hindoo law, him sur¬ 
viving. 


Bheemclivrn Sain was in his lifetime, and up to 
within a short period before his death, jointly seised 
in estate with his only brother, Bis sit tuber Sain, since 
deceased. These two brothers mutually agreed to 
make a partition and division of all their joint, real 
and personal estate, property and effects, the parti¬ 
culars of which partition and division were then fully 
agreed upon and defined. The share of Bhcemchurn 
Sain in the personal estate to be so held by him in 
severalty, amounted to Ks. 1,80,000, and in addition 
certain parcels of the joint real estate were at the 
same time apportioned to him, to be also held in 

severalty. 

Before receiving actual possession in severalty of 
such real and personal estate, Bheemchurn Sain died, 
having first made his Will, whereof he appointed 
Bissumber Sain, his brother, sole executor ; where- 
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upon the Appellant, as the widow of Bheemchurn 
Bain, by the Hindoo law became entitled to main¬ 
tenance out of and as a charge on the whole of the 
share apportioned to him of the joint estate and 
effects, and also, on a partition of such shares among 
the grandson and sons of Bheemchurn Bain, to a 
share, equal to the share of each of them as such 
heirs and personal representatives of Bheemchurn 
Bain, subject only to the provisions contained in the 
Will. 

Biss umber Bain, in whose possession such share of 
the joint, real and personal estate had continued, 

paid to Radanauth Sain, Obhoychurn Bain, and Sree - 

% 

nauth Sain respectively,” as three of the heirs and 
personal representatives of Bheemchurn Sain deceased, 
one-fourth share each of the estate so apportioned 
to Bheemchurn Sain ; but the payment and delivery 
of the remaining one-fourth, constituting the share 
of Dwarkanauth Sain, was postponed in consequence 
of his minority. 

* 

In 1841, Dwarkanauth Sain died intestate, without, 
issue, and still a minor, leaving Zoahra Jeebun Dossee, 
his sole widow and immediate heiress-at-law and per¬ 
sonal representative, him surviving. Some time in 
the year 1843, Bissnmber Sain died intestate, leaving 
Gooroochurn Sain (who was also a son of Bheemchurn 
Sain) his adopted son, and as such his sole heir and 
personal representative. On his death, Gooroochurn 
Sain took possession of the whole of the estate, pro¬ 
perty and effects, including the share of Dwarkanauth 
Sain, which had remained in the possession of Bis 
su tuber Sain up to the time of his decease. 

Some time after this event, Zoahra Jeebun Dossee , 

b 2 


1854. 

^ ” f ‘ ~ * 

SREEMU'JTV 

Kabutty 
IX SSEE 
v. 

SlLCHUN- 

DER 

MULLlCK. 
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1854. 

_ A. 

A 

Sreemutty 

Rabutty 

DOSSEE 

V. 

SlBCHUN- 

DER 

MU I.LICK. 


as the widow and heiress of Dwarkanauth Sain , ap¬ 
plied to Gooroochurn Sain for payment and delivery 
of the share and proportion to which she, in right 
of her deceased husband, was entitled to out of the 
share and proportion belonging to B he em churn Sain . 
Disputes and differences took place between them as 
to the exact value of her share and proportion in 
right of her deceased husband in the joint estate, and 
she threatened to institute legal proceedings for the 
recovery thereof. With the view to avoid the ex¬ 
pense and delay of legal proceedings, it was agreed 
by her and Gooroochurn Sain that it should be taken 
and admitted that she should be considered as entitled 
to the sum of Rs. 59,000 in full payment and dis¬ 
charge of all demands, legal and equitable, which she 
then had or could have against Gooroochurn Sain in 
respect of the joint estate, or her share therein in 
right of her deceased husband, and in consideration 
of such sum she agreed to waive the taking an ac¬ 
count of the joint estate, and to forego all legal pro¬ 
ceedings. 

Accordingly, and in order to carry out and give 
effect to this agreement, an indenture of compromise 
and release in the English form, dated the 24th of 
April, 1849, was made by Zoahra Jeehun Dossee and 
Gooroochurn Sain, and in that indenture the repre¬ 
sentatives, immediate and in reversion of the several 
shares of Bhecnichurn Sain and Bissumher Sam de¬ 
ceased, with the exception of the Appellant, joined 

as releasing and executing parties. 

This deed, after reciting to the effect before men¬ 
tioned, went on to recite, that Zoahra Jeehun Dossee, 
as the widow and heiress of Divarkonanth bam de- 
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ceased, had applied to and requested Gooroochurn 

Sain to pay and deliver to her the share and propor- sreemutty 

. , KABUTTY 

tion to which she in right of her deceased husband dossee 

Z/ • 

Dwarkanauth Sain was entitled to out of the share sibchun- 
and proportion belonging to Bheemchurn Sain as mullock. 
aforesaid: that disputes and differences had taken 
place between Zoahra Jeebun Dossee and Gooroo¬ 
churn Sain as to the exact amount in value of her 
share and proportion in right of her deceased hus¬ 
band, and she had threatened to institute legal pro-, 
eeedings for the recovery of her rights and interests 
in the premises ; that with the view to avoid the 
expenses and delay of legal proceedings, it had been 
mutually proposed and agreed by and between Zoahra 
Jeebun Dossee and Gooroochurn Sain , that it should 
be taken and admitted on both sides respectively, 
that Zoahra Jeebun Dossee should be considered as 
entitled to the sum of Rs. 59,000 in full payment 
and discharge of all demands, legal and equitable, 
which she, Zoahra Jeebun Dossee, then had, or could, 
should or might have against Gooroochurn Sain in 
respect of the joint estate, or her part and share or 
interest therein in right of her deceased husband ; 
that in consideration of such sum of Company’s 
Rs. 59,000, to be paid to her by Gooroochurn Sam as 
thereinafter mentioned, she, Zoahra Jeebun Dossee, 
had agreed to waive the taking of a full and general 
account of the joint estate, and to forego all legal 
proceedings; and it then went on to declare that Goo¬ 
roochurn Sain, previously to the execution of these 
presents, had paid into the hands of Zoahra Jeebun 
Dossee the full sum of Rs. 59,000, which sum was 
thereby mutually declared and agreed by and between 
all the parties respectively to those presents to be 



6 


CASES IN THE PRIVY COUNCIL 


1854. 

' ’ V — 1 

Sreemutty 

KA 1UTTY 
DOSS EE 

' 

SlBCHUN- 

UER 

MULLICK. 


the sole and exclusive property of Zoahra Jeebun 
Dossee, “for her own absolute and separate use 
and in consideration thereof she had agreed to exe¬ 
cute such release, which was in the usual form of a 
mutual and general release of all claims. 

• The sum of Rs. 59,000 was paid to Zoahra Jeebun 
Dossee by Gooroochurn Sain, 

On the 3rd of January, 1850, Zoahra Jeebun Dossee 

died without issue, leaving the Respondent, her father, 

her heir and personal representative, who possessed 

himself of this sum of Rs. 59,000, claiming to be 

entitled thereto under a deed of gift made in his 

favour bv Zoahra Jeebun Dossee. 

•/ 

I 11 consequence of the claim of the Respondent, 
the Appellant, as the heiress-at-law and representa¬ 
tive of Dwarkanauth Sain, filed a Bill against him in 
the Supreme Court at Calcutta, alleging that the sum 
of Rs. 59,000 was received by Zoahra Jeebun Dossee, 
as a Hindoo widow, to be held by her in such capa¬ 
city, and not otherwise ; that upon her death the 
Respondent claimed the same under a deed of gift 
from her, and wrongfully treating it as her absolute 
property, appropriated the same, and the securities 
upon which the same was invested ; and the Bill 
prayed, that the Appellant might be declared to be 
entitled, as the mother and heir in reversion upon 
the death of Zoahra Jeebun Dossee, to the sum of 
Rs. 59,000, and the Respondent decreed to account 

to her for the same. 

The Respondent, by his answer, admitted posses¬ 
sion of the sum in question, which he submitted was 
the absolute property of Zoahra Jeebun Dossee in her 
lifetime, under the deed of compromise and release, 
and formed no part of her deceased husband’s estate, 
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and that the same had been assigned by her to him v \ 8 S4 • 

by a deed of gift, dated the 4th of December, 1849. sreemutty 

The suit came on for hearing on the 14th of Ja- dossee 
unary, 1852, together with another suit, in which the sibchun- 
Respondent was the Plaintiff, and Sreemutty Rabutty mullick. 
Dossee, Gooroochurn Sain, Sreenauth Sain, and Rada- 
nauth Sain, were Defendants, and in which the Re¬ 
spondent, in the event of the money not being treated 
as being paid for her sole use and benfit, impeached 
the whole transaction as a fraud upon his daughter, 
and sought to re-open the accounts, when the Su¬ 
preme Court dismissed both suits respectively, with 
costs. 

A rehearing of the two suits was afterwards or¬ 
dered. The suit of the Appellant was alone re-heard 
on the 14th of April, 1852, when the Supreme Court 
amended the decree of the 14tli of January, and de¬ 
creed separately in that suit. 

The judgment of the Court upon the rehearing 
was delivered by the Chief Justice (Sir Lawrence 
Peel). The material part was in these terms: “It is 
insisted, that according to the Hindoo law, as laid 
down in this Court, and affirmed on appeal to the 
Privy Council, Zoahra Jeebun Dossee was competent 
to come to an account with the persons accountable 
for her husband’s estate, and to receive and retain 
during her life, possession of that estate, and that the 
Plaintiff as reversioner is entitled to follow those 
assets in the hands of one claiming as done under, 
or as the representative of, Zoahra Jeebun Dossee. We 
do not dispute these general propositions, or deny 
that if, upon the construction of the deed and the 
other evidence in the cause, it appeared that the 
funds had come to the hands of Zoahra Jeebun Dos- 


VI- 3 
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CASfeS IK THE PRlVY COUNCIL 

■ 854 . see, upon a fair accounting, or even upon a compro- 
Sreemutty mise which the Plaintiff saw fit to adopt, as assets 
R doss?e V of her husband, to be enjoyed by her as his widow 
Sibchun alld representative, this Bill might be rightly con¬ 
ceived, and the Plaintiff entitled to follow the funds 
in the hands of the Defendant. But if, upon the 
true construction of the deed and evidence, the mo¬ 
nies must be taken to have been paid as the price of 
a compromise to and for the absolute use and benefit 
of Zoahra Jeebun Dossee, then the further questions 
arise, whether the transaction be impeachable at all, 
and, if impeachable, whether the Plaintiff can impeach 
it iu a suit constituted as this is. We are clearly of 
opinion that she cannot affirm the transaction for one 
purpose and impeach it for another. The construc¬ 
tion of this deed is, therefore, the principal, if not 
the only, substantial question in the cause. The 
deed is made between Zoahra Jeebun Dossee, de¬ 
scribed as the sole widow, heiress and legal per¬ 
sonal representative of Dwarkanauth Sain of the fiist 
part, the other co-heirs of Bhcemchurn Sain of the 
second part, and Gooroochurn Sain of the third part. 
After reciting the circumstances of the family, and 
the devolution of the property according to the facts 
above stated, it recites, that disputes and differences 
had taken place between Zoahra Jeebun Dossee and 
Gooroochurn Sain, touching the amount m value oi 
her share and proportion in right ot her husband , 
that she had threatened legal proceedings for the re¬ 
covery of her rights and interest in the premise , 

that to avoid the expense and delay ot lega procee - 
, s it had been agreed that she should be considered 

as’ entitled to Rs. 59,000, in. fuff payment and dis 
charo-e of all demands, legal and equitable, whic 


mg 
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she then had or might have against Gooroochurn Sain 
in respect of the said joint estate, or her part or share 
or interest therein, in right of her husband that in 
consideration of that sum she had agreed to waive all 
accounts, and that Gooroochurn Sain had paid to her 
the Rs. 59,000, which it was agreed, not only by him 
but also by the parties to the deed of the second part, 
should be the sole and exclusive property of Zoahra 
Jeebun Dossee, for her own absolute use and benefit ; 
and that in consideration thereof she had agreed to 
execute the release thereinafter contained. Then fol¬ 
lows a recital, that the parties of the second part, 
having also received their respective shares, had 
agreed to execute the mutual releases thereinafter 
contained ; and the witnessing part, which, in the 
consideration clause, again expresses the agreement 
of all parties that the money was to be the sole, abso¬ 
lute, and proxDer monies of Zoahra Jeebun Dossee, to 
her separate use, and comains the mutual releases of 
all parties to the deed, and also provisions, both em¬ 
powering the other parties, jointly and severally, to 
use the name of Zoahra Jeebun Dossee, as the widow 
and representative of her husband, in any suit that 
may be necessary for the recovery of the outstand¬ 
ings of the joint estate, and binding them to indem¬ 
nify against the consequences of such use of her 
name. Various arguments, more or less ingenious, 
have been addressed to us to explain away or control 
the plain effect of the expressions used in this deed. 
One of the learned Counsel went so far as to con¬ 
tend, that a declaration that the monies were to be 
the sole, absolute, and ]jroper monies of the lady to 
her separate use, might import only something like 
leave and license to reside and exercise the right of a 


1854. 


Sreemutty 

RABUTTY 

DOSSEE 

V. 

SlBCHUN* . 
DER 

MUI.L1CK. 
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V_ ^ 

Sreemutty 
Rabutty 
DOSS EE 

V. 

SlBCHUN- 

DER 

MULLICK. 


Hindoo widow in respect of her husband’s property 
out of the house of and apart from her husband’s 
family. It appears to us, however, that if there is to 
be any certainty of construction—if language is to be 
understood in its plain and natural sense—if the in¬ 
tention of parties is to be inferred from what they 
have said, and not from that which it is supposed 
they ought to have said—the conclusion is irresist¬ 
ible, that all the parties to this instrument intended 
the Rs. 59,000 to become the absolute property of 
Zoalira Jeebun Dossgc; and that it was not the in- 

m ^ Qfc 

tent-ion, either Of him who paid, or of her who re¬ 
ceived, or of thogo^wlio samfetipned the payment, that 
the money paid should vest in her only as the widow 
and representative of her husband, and as part of his 
estate. It was argued that, if this were the under¬ 
standing, the parties of the second part (some of 
whom might reasonably expect to be the heirs of 
Duarkanauth Sain, next in succession to his widows) 
would never have joined in releasing Gooroochurn 
from all that was coming to Dwarkanauth’s estate. 
We, however, can see nothing in this release which 
is necessarily inconsistent with the construction de¬ 
rived from the plain expression of the other parts ot 
the deed. There is 110 mention ot what these par¬ 
ties as co-sharers in the estate of Bheemchurn had re¬ 
ceived from Bissumber in his lifetime, or from Goo¬ 
roochurn since his death. They may have been over- 
paid, and mav, therefore, have had a personal interest 
in preventing the widow of Dwarkauavth from unrip¬ 
ping the accounts and asserting the legal rights to 
their full extent. Again, to what end do they join in 
declaring that the money is to be the sole and exclu¬ 
sive property of the widow, unless it be to hind, so 
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far as they can, their reversionary interest in it? If 
the transaction were merely that of a settlement of 
accounts between Gooroochurn and Dwarkanauth*s 
estate, and payment over to his widow on the usual 
terms, this stipulation on their part seemed to be 
quite unnecessary. The power of attorney given by 
the widow, and the indemnity given to her also, for¬ 
tify rather than militate against the construction 
which we put on the deed. These provisions imply 
that all the other parties were to remain interested 
in the outstandings (if any)-of^the joint estate, but 
she was to receive nothing the stuh for which 

she had sold her rights. sscCy'p 

4 ‘Upon the whole, therefore, we see no ground what¬ 
ever for departing from the construction which, upon 
the former hearing, we put upon this instrument, or 

from the conclusion that the monev must be taken 

•* 

to have been received bv the widow with the assent 
of the male members of her husband’s family, to buy 
off her claims, and as her own absolute property. 

“There is certainly far more difficulty in saying, that 
this is a valid transaction against the Plaintiff, who is 
not shown to have been a party to it. But the ques¬ 
tion is, against whom is her remedy? And in what 
form is she to seek it? An accounting party deal¬ 
ing with a Hindoo female has, without rendering an 
account, fixed the amount receivable by her in right 
of her husband at an arbitrary sum, and has paid it 
to her by way of compromise in a manner incon¬ 
sistent with the title, by virtue of which alone she 
could call him to account.. Such a settlement of 
accounts cannot bind; such a payment can hardly 
avail as between him and a reversioner. We are dis¬ 
posed to go further, and to concede that the whole 
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arrangement being, so far as it impresses a character 
on the funds other than that which they ought to 
bear, a fraud on the reversioners. The plaintiff, if 
she does not elect to seek her remedy against Gooroo- 
churn alone, treating the payment as one made in his 
own way, may be entitled to set aside the whole trans¬ 
action, follow, if necessary, the money into the hands 
of the widow’s representative, and compel a refund 
of so much of it as may be required to make good 
the corpus of I)warkananth’s estate upon a proper 
adjustment of the accounts. But we are clear that 
this cannot and ought not to be done in this suit. 
Unless the accounts of Dwarkanauth* s estate be pro¬ 
perly taken, it is impossible to say what portion of 
this money may have been due to the widow in re¬ 
spect of the income of her husband’s estate between 
the years 1841 and 1849, when she appears to have 
been in a manner excluded from her proper rights. 

4 ‘The deed, moreover, though it may not be binding 
upon the Plaintiff in this suit, is unquestionably bind¬ 
ing upon all the parties to it, and some of them are 
those who, upon the death of the Plaintiff, would be 
entitled to Dwarlauaufh's estate. Whatever, then, 
be the rights of the Plaintiff in respect of his trans¬ 
action, it is clear that they cannot be enforced with 
due regard either to the forms of law, or to the sub¬ 
stantial justice of the case, except in a suit fiamed 
to impeach the transaction, and bringing all the par¬ 
ties to it, or their representatives, before the Court. 
The petition of rehearing must, therefore, we think, 
stand dismissed, so far as it seeks to set aside the 
decree for the dismissal of this suit, -without preju¬ 
dice to such other proceedings as the Appellant may 
take to impeach the transaction. 
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Against this decree the present appeal was insti- ^ 854 ^ 

tilted. SREEMUTTY 

RABUTTY 

DOSSEK 

Mr. It. Palmer, Q. C., and Mr. Leitli, for the 

SlBCHUN- 

Appellant. der 

MULLICK 


It is apparent, upon the face of the deed in ques¬ 
tion, that the late Zoahra Jeebun Dossee was made a 
party to it solely in her character of widow, and that 
she received the sum of Rs. 59,000 in her represen¬ 
tative character and capacity, as the heiress and legal 
personal representative of Dwarkanauth Sain, her de¬ 
ceased husband. The money was paid to her as the 
admitted amount of the share of her husband in the 
estate of his father, Bhremchv rn Sain. The subse¬ 
quent declaration in the deed, that she was to hold the 
Rs. 59,000 as her own sole and exclusive property, 

* ‘for her own absolute and separate use,” must be un¬ 
derstood only as signifying that she, in her representa¬ 
tive character, was to hold that sum absolutely and 
in severalty, and not as part of the joint estate. Sup¬ 
pose the words, “ as such sole widow, heiress, and 
representative, according to the Hindoo law,” were 
added, after this declaration, all doubt would be then 
removed. It was, in fact, the description of character 
under which she received the money. By the Hin¬ 
doo law, current in Brnydl, a widow is entitled to 
succeed to property of her deceased husband. She 
has not, however, an absolute proprietary right, nei¬ 
ther can she in strictness be called a tenant for life, 
for the law provides her successors, and restricts her 
use of the property to very narrow limits ; she can 
be considered in no other light than a holder in trust 
for certain uses. 1 TF. Mar. Princ. of Hindu Law, pp. 
19. 27, Mnssumant Jymnnee Dibiah v. Bam joy Chow- 
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dree (a), Reader Chunder Chowdhry v. Sumbhoo Cliun- 
der Ckoivdhrif (/>), Keerut Sing v. Koolahiil Sing ( c ). 
So that, even if the construction we have submitted 
be inadmissible, the rights of the Appellant cannot 
be in any manner bound by the deed to which she 
was no party, or affected by such a declaration to the 
prejudice of her legal rights, which would operate 
unjustly towards her. The Appellant, as the heiress- 
at-law and personal representative in succession of 
Divarkanauth Sain, is entitled to the Rs. 59,000. 
The deed of gift under which the Respondent claims 
was ultra vires the widow, as she at most had only 
a life estate in the corpus, and no power of disposal. 


The Solicitor-General (Sir Richard Bethell), Mr. 
E. J . Lloyd , Q. C., and Mr. T. C. Morton , for 
the Respondent. 

• The argument for the Appellant is two-fold—First, 
she contends that the construction of the deed, ac¬ 
cording to its real meaning, gave Zoahra Jeebun Dos- 
see a life interest only in the sum of Rs. 59,000, in 
her representative character of a Hindoo widow, and 
that she had no power of disposal of that sum ; se¬ 
condly, that Ihe deed ought, at all events, to be so 
construed to avoid injustice, even if the parties thereto 
meant it to be the reverse. Now, we submit, that by 
the clear meaning of the words of the deed, Zoahra 
Jeebun Dossee took an absolute interest in the sum in 
question, and that under the deed of gift by her such 
interest vested in the Respondent. With regard to the 
intention of the parties, no words can be plainer to 
show that Zoahra Jeebun Dossee was to have an abso- 

(„) 3 Bon. Sud. Dew. Rep. 289. (b) 3 Ben. Sud. Dew. Rep. 106. 

( r ) 2 Moore’s Ind. App. Cases, 331. 
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lute interest in the Rs. 59,000, ancl an absolute power 
of disposal over that sum. The deed recites that such 
sum was “ to be the sole and exclusive property of 
the said Zoahra Jeebun Dossee y for her own absolute 
and separate use and benefit.” And such deed also 
contains mutual releases between her and the other 
parties, one or the other of whom would, in fact, 
have been heir in reversion to. Dicarkanauth Sain’s 
share, had the Appellant predeceased Zoahra Jeebun 
Dossee: all of which is utterly irreconcileable with 
the notion that she was intended to take a life in¬ 
terest only. We submit, that the transaction was 
plainly one of sale by her of her entire interest in 
her husband’s estate for a fixed sum in solido .—[Mr. 
Pemberton Leigh : Must- not this sum be treated as 
assets of the husband’s estate? It is not in dispute 
that, by the Hindoo law, the widow is bound to pay 
her husband’s debts out of his estate. The deed of 
gift to the Respondent was an alienation, which re¬ 
quired the sanction of the Appellant, the next en¬ 
titled in succession to give it effect.]—The money was 
the equivalent, not of her husband’s estate, but of 
her share in his estate. Her interest in her husband’s 
estate was an absolute interest in the accumulation 
or arrears, and a life interest in the corpus. The 
arrangement and the deed by which it was carried 
into effect, were consistent with her rights and powers 
as a Hindoo widow, and were no violation of the Ap¬ 
pellant’s rights as heir in reversion. A Hindoo widow 
has full power to dispose of the growing produce of 
the property. Dyalchund Add if v. Kishoorie Dossee (o), 
Cossinautli Bysack v. Hurrosoondery Dossee (b), 2 W. 
Mac. Princ. of Hindu law, p. 258-9. Assuming that 

(a) Morton’s Dor. 83. (6) lb. 85. 
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lier interest in her husband’s estate could not be put 
higher than a life interest, there is nothing in the 
Hindoo law to prevent her selling that interest, and 
if made to a stranger he would have been entitled to 
the usufruct during her life, and upon her death have 
to surrender and account for the share to the heir in 
reversion, who could have no claim with the purchase 
money received by the widow. The mere circum¬ 
stance of the sale being to co-shares already in pos¬ 
session, we submit, makes no difference. 

Second. With respect to the argument that the 
Court ought to put upon the deed the construction 
contended for, against the expressed words and appa¬ 
rent intention of the parties, in order to square with 
justice the Appellant’s claim as Divarkanauth Sain’s 
reversioner ; we submit such a mode of dealing with 
the deed is wholly opposed to precedent and prin¬ 
ciple. To ascribe to a deed an operation wholly 
contrary to its plain words and meaning, in order to 
avoid alleged injustice, is, in effect, to set it aside. A 
Court of Equity would not so construe a recital which 
related to the particular matter under the contempla¬ 
tion of the parties. Cole v. Gibson (a), JRamsden v. 
Hylton (b). Even if a case existed for setting aside 
the deed of arrangement, it could not be done with¬ 
out remitting Zoahra Jeebun Dossee to the full benefit 
of her original rights, which could not be done after 
her decease, especially when the party impeaching the 
deed has had the full benefit of t-h contingency. 

The Right Hon. T. Pemberton Leigh: 

We entertain the highest respect for the judgment 
of the Court which pronounced this decree, and that 


(a) 1 Yes. Sen. 507. 


( b ) 2 Ves. Sen. 310. 
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respect lias alone induced us to have any doubt upon 
the case. We have fully considered the arguments, 
and the conclusion we come to, is, that we feel it 
impossible to concur with the judgment of the Court 
below. 

The situation of the parties must be looked at, and 
the deed must be construed with reference to the 
situation of the parties and their rights at the time 
the deed was executed. 

Now, Zoahra Jeebiin Dossee, the widow of Dwar.- 
kanauth Sain, was one of four parties, entitled in 
her representative character as widow and heiress of 
her husband, to a certain portion of the property of 
a person of the name of Bhcem churn Sain, and to 
which Bheemchurn Sain was jointly entitled with his 
brother, Biss-umber Sain; and it appears that Bissumber 
Sain agreed to a separation of their joint property, but 
that separation had not been carried into effect at the 
time when this deed was made. Dwarkanaiith Sain, 
the husband of Zoahra Jcebun Dossee, and the three 
brothers being entitled (it may have been, and pro¬ 
bably was, a joint family) to share the estate of 
Bheetnehurn Sain amongst them, there were two se¬ 
parations to be completed before the amount, which 
was payable to each party, was ascertained. First, 
the separation of the estate of Bissumber Sain from 
that of Blieetuchurn Sain ; and secondly, the division 
of the estate of Bheemchurn Sain which was to be dis¬ 
tributed amongst the four parties entitled. 

Now, T apprehend that the mere circumstance that 
some of these parties had received certain sums on 
account of that property, would not, of itself, amount 
to a separation. It appears from this deed that some 
lived after the death of Bissumber Sain, and some lived 
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after the death of Divarkanauth Sain, and that the 
widow and representative of Divarkanauth Sain had 
been unable to obtain possession of any portion of 
that share to which she was entitled. Now, in this 
state of circumstances, the deed was executed, which, 
when we come to examine its terms, the purpose 
appears to us to be obviously this: to settle the 
amount of the shares which each of the four persons 
was entitled to out of the estate of Bheemchurn Sain, 


and also as between each other, because, if the estate 
of Bheemchurn Sain descended as a joint property to 
four parties, there might be mutual accounts between 
those four parties, three of whom had received sums on 
account, as well as against the executors of Bheem¬ 
churn Sain , who had possession of the whole, and was 
liable to account for the whole. 

These three brothers, then, having received what 
tliev were content to take as the amount of their 
shares, an arrangement is made, by which it appears 
to ns, Zoahra Jechini Dossee agreed to take a certain 
sum as her share, and to take that sum as a dis¬ 
charge, not only against the executors of Bheemchurn 
Sain, but a discharge also of all that she might be 
entitled to claim against the other brothers of Bheem¬ 
churn Sain. If that be so, let us see whether there is 
anything in the contents of this deed which is incon¬ 
sistent with that supposition. In the first place, the 
deed is made between Zoahra Jeebnn Dossee , who is 
described as the “sole widow, heiress and legal per¬ 
sonal representative of Divarkanauth Sain ; she is 
made a party only in the character of “sole widow, 
heiress and legal personal representative of Divar¬ 
kanauth Sain' ’ The brothers of Dwarkanauth Sain 
are made parties, not as having any possible contin- 
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gent interest in the property of Dwarkanauth Sain 
after the death of his widow, in the character of 
heiress of Dwarkanauth Sain, but they are made par¬ 
ties simply as being, as it appears to us from the con¬ 
tents of the deed, persons who are entitled, together 
with Dwarkanauth Sain’s representatives, to the pro¬ 
perty of Bheemchurn Sain. 

The deed, after referring to the death of Bissum- 
ber and the death of Dwarkanauth Sain, goes on to 
recite that “Whereas, after 1 ho death of Bheemchurn 
Sain, the said Bissumber Sain duly paid and trans¬ 
ferred to Obhoychurn Sain, Seremauth Sain, and Ra- 
danauth Sain respectively, their respective parts and 
proportions of the share and proportion to which 
Bheemchurn Sain was entitled, of and in the joint 
estate ; and the said Sreemutty Zoahra Jeebun Dossee, 
as the widow and heiress of the said Dwarkanauth 
Sain deceased, has applied to and requested Gooroo- 
churn Sain to pay and deliver to her the share and 
proportion to which she, in right of her deceased 
husband, Dwarkanauth Sain, is entitled to out of the 
share and proportion belonging to the said Bheem¬ 
churn Sain as aforesaid.” How is it possible upon 
these words to raise any question as to that which she 
had been applying for? The three brothers had re¬ 
ceived their shares, and she applied to receive her 
share ; not to receive her life interest ; not to receive 
a compensation for a life interest, but she was to re¬ 
ceive, in her representative character of widow of 
Dwarkanauth Sain, that which his three brothers had 
received personally and individually. It then goes 
on to recite, “ And whereas disputes and differences 
have taken place”—between whom?—between Zoahra 
•Jeebun Dossee the wife of the one part, and the per- 
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l8 54- sons liable to make payments of the other parts: and 
Sreemutty with respect to what?—“ as to the exact amount in 
dossee value of her share and proportion in right of her 
sibchun- deceased husband,”—the share and proportion which 
mulmck Previously mentioned ; the share and proportion 

which the brothers had received, and the share and 
proportion which she is to receive ; and “ she has 
threatened to institute legal proceedings for recovery 
of her rights and interests in the premises.” What 
were her rights and interests in the premises in the 
character in which she is'made a party to this deed? 
They were that which she had claimed, namely, the 
share and interest of her husband in the estate of 
Bheemchurn Sain, and she had threatened to institute 
proceedings for the purpose of recovering those rights. 
She could have made no claim, and could have insti¬ 
tuted no suit to recover her life estate in the pro¬ 
perty. It then goes on to recite, “ And whereas, with 
the view to avoid the expenses and delay of legal pro¬ 
ceedings, it has been mutually proposed and agreed 
by and between the said Sreemutty Zoahra Jeebun 
Dossee and the said Gooroochurn Sain, that it shall 
be taken and admitted on both sides respectively, 
that the said Sreemutty Zoahra Jeebun Dossee shall 
be considered as entitled to the sum of Company s 
Es. 59,000, in full payment and discharge of all 
demands, legal and equitable, which she the said 
Sreemutty Zoahra Jeebun Dossee now has or can, 
shall, or may have, against the said Gooroochurn Sain 
in respect of the said joint estate, or her part and 
share, or interest therein, in right of her deceased 


husband.” 

It is ahsolntelv impossible to raise any question as 
to the nature of the dispute. The nature of the dis- 
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pute was this: she claimed her share, and she was 
entitled, as 1 shall show presently, to receive that 
share ; and the dispute was as to the amount of it ; 
and to avoid a suit for the purpose of ascertaining 
tliat amount, or other legal proceedings, it was agreed 


to take it at -Lis. 59,000. ** And whereas, in consi¬ 

deration of such sum of Company’s Ks. 59,000, to 
be paid to her by the said Uooroochuru Sain as here¬ 
inafter mentioned, she the said Sreemutty Zoahra Jee¬ 
bun Donsee has agreed to waive the talcing of a full 
and general account of the said joint estate, and to 
forego all legal proceedings. And whereas, the said 
Goorooehurn Main, previously to the execution of these 
presents, hath paid into the hands of Sreemutty Zo¬ 
ahra Jeebun Donnee the full sum of Company’s Ks. 
59,000, which said sum of Company's Us. 59,000 
is hereby mutually declared and agreed by and be¬ 
tween all the parties respectively to these presents, to 
be the sole and exclusive property of the said Sree- 
mutiy Zoahra J cob an Donate, for her own absolute 
and separate use ; and in consideration thereof, she 


the said Sreemutty Zoahra Jeebun Donate hath agreed 
to execute such release as hereinafter mentioned.” 
Well, now it is said, that in the ascertainment of 
this sum, and the agreement to accept such sum, and 
to give the release, that it is not confined to the 
agreement of Zoahra Jeebun Donate and Goorooehurn 
Sain, but is extended to the other persons, who are 
also parties to the release, and that it is a very strong 
circumstance to show, that they were concurring in 
this instrument for the purpose of releasing or re¬ 
mising the interest which they might have—a con¬ 
tingent interest as the heirs to this property. But 
it is clear that they are not made parties in that cha- 
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racter: there was only the possibility of their be¬ 
coming heirs—they might become the heirs of Dwar- 
kanauth Sain , but they are made parties as persons 
who had an interest in the joint property, which was 
to be divided ; who had interests in the amount of 
the share which was to be divided ; and who had 
interests in the amount of the share which was to be 
paid to this lady ; because, if the accounts had been 
all taken, I apprehend the consequences would have 


been this: that if any of those brothers, in respect of 


this property, had received more than a fourth part, 
they might have been held liable to account to the 
widow for such fourth part ; and, if she had con¬ 
sented to take less, and there had been no separation 
of the joint estate between them, she might have 
claimed the whole amount of her husband’s share; and 
the principle upon which this agreement is made be¬ 
tween the parties is consistent with the view which ap¬ 
pears to us must necessarily be taken. Then it goes 
on—“ Now this indenture witnesseth, that in conside¬ 
ration of tlie sum of Company’s Rs. 59,000 in hand, 
well and truly paid to the said Sreemutty Zoahra Jeebun 
Dossee, at or before the execution of these presents, the 
receipt whereof is hereby acknowledged as well by these 
presents as by the receipt for the same hereupon en¬ 
dorsed, and which said sum of money is hereby de¬ 
clared and agreed by all and every the parties hereto 
to be the sole, absolute, and proper moneys of Sree¬ 
mutty Zoahra Jeebun Dossee , to her separate use,”— 
not “to her separate use” in the sense in which we use 
that term in a Court of Equity ; but to her separate 
use as distinguished from the joint estate, dmding 
that which was joint into separate estate, and treating 
her share as being that which she is to take for her 
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absolute use in her representative character, sub- 185*1 • 

ject to any claims that may exist upon the same, for sreemutty 

1^ A BUTTY 

“her sole, absolute, and exclusive use” as against the dossee 
parties to this deed,—“ use and benefit” is the term sibchun- 
used in the deed put in evidence, but you are to look Mu ° E L * CK 
at the words with reference to the parties who are 
using them. If it were a deed in which the recitals 
had reference to the life estate, and the reversioners 
had been parties, and the reversioners had agreed that 
she should hold this sum for “ her absolute use and 
benefit,” those words would have had a totally differ¬ 
ent meaning. You must look at the words of the 
deed with reference to the parties who use them, and 
the grant must be consistent with that ; consistent 
with the interests of those who make the grant. This 
is perfectly clear: for if we go a little lower we find, 
after mutual releases between the parties, there is this 
recital: “ And whereas it has been considered, that 
although the estate of the said Biss umber B,ain and 
Bkeemchurn Bain hath been fully accounted for, di¬ 
vided, and paid as aforesaid, yet that by possibility 
the name of the said Sreemutly Zuahra Jetbwn Dossee 
may be required to be used either as Plaintiff, Com¬ 
plainant or Defendant in some action or actions, suit 
or suits, or other proceedings arising out of, or con¬ 
nected with, the said joint estate and effects.” Here 
is a distinct statement that the whole estate has been 
“divided, and paid as aforesaid.” 

Now t , it certainly does appear to us, upon the con¬ 
struction of this deed (and we agree with the judg¬ 
ment of the Court below upon this), that the parties 
treat it as being a deed intended to settle all accounts 
between them, and, as far as the widow could, to 
discharge and release the estate ; for they say this : 

“The Plaintiff’s Counsel insist that, according to the 
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Hindoo law as laid down ill this Court, and affirmed 
on appeal to tlie Privy Council, Zoahra Jeebun Dos- 
see was competent to come to an account with the 
persons accountable for her husband’s estate, and to 
receive and retain, during her life, possession ol' that 
estate, and that the Plaintiff, as reversioner, is en¬ 
titled to follow those assets in the hands of one claim¬ 
ing as donee under or as the representative of Zo¬ 
ahra Jeebun Dossee. We do not dispute these gene¬ 
ral propositions, or deny that, if, upon the construc¬ 
tion of the deed, and the other evidence in the cause, 
it appeared that the funds had come into the hands 
of Zoahra Jeebun Dossee upon a fair accounting, or 
even upon a compromise, which the Plaintiff saw fit 
to adopt, as assets of her husband, to be enjoyed by 
her as his widow and representative, this Bill might 
be rightly conceived, and the Plaintiff entitled to fol¬ 
low" the funds in the hands of the Defendant. 

Then, if that be admitted, I take it the Court pro¬ 
ceeded upon that, and it has not been disputed here 
that these assets may be followed ; the whole question 
is, whether this sum was paid to this lady as a part of 
the assets, and for the purpose of discharging the 
estate of Bheemchurn Sain as the executor of Bissun - 
' der Sain and the representatives of Bheemchurn Sain 
from all liability. It appears to us impossible to come 
to any other conclusion ; that it these funds were 
assets, if they were paid as assets, and are assets in the 
hands of the Defendant, it seems necessarily to follow, 
that they must be handed over to the person who now 
represents the estate of Dwarkanauth Sam , subject to 
whatever claims there may be upon her ; that she 
may hold them subject to the debts of Dwarkanauth 

Sain , whatever they may be. 

Now I do not understand the Court below to have 
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proceeded upon tlie notion that this was, as it has lS s4- 
been contended at the Bar, a purchase of the life sreemutty 

KABU r A' # J V 

interest of Zoahra Jeebiin Duy.net. The whole deed is dossee 
entirely inconsistent with any such interpretation, for sjbchun 
there is no reference to her life interest ; there is no DER 

9 MULL1CK 

reference to any accumulations, or anything which 
was due to her as distinct from capital. There is no¬ 
thing but a claim to the amount of the assets, to her 
husband's share of these assets, which is ascertained 
by the deed ; and in respect of those assets, in receiv¬ 
ing that sum she discharges the executor from all fur¬ 
ther claim and demands ; and the brothers, who may 
have claims against her, discharge her from all claims 
in respect of that sum, and she discharges them from 
all claims in respect of the sums they have received. 

Then it occurred to their Lordships, that inasmuch 
as this sum was paid in respect of property which 
consisted also of the accumulations of interest during 
the interval between the husband’s death and the 
date of the deed, it was possible she might be entitled 
to some claim in respect of those accumulations. But 
upon reference to the Hindoo law, and to what was 
said by the learned Judge in this case, it seems to us 
extremely doubtful whether any such claim can be 
maintained. The Court below said, in speaking of 
her claim to these accumulations, “The construction 
put by us upon the deed necessarily destroyed what¬ 
ever ‘ shadow of a title 1 Sibchiuidcr Midlick had to 
institute the suit, and, accordingly, that was also 
dismissed with costs. We say, ‘ shadow of a title, 1 
for, adverting to what the Hindoo law says, of the 
course ot devolution of the accumulations, even to 
her husband’s estate on the death of a widow, we 
cannot but entertain grave doubts whether Sibchunder 
could make a title to such accumulations, unless by 
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way of charge oil them, for moneys advanced for the 
use of the widow, for purposes recognised by the 
Hindoo law.” But be that as it may, we think we 
must look to the terms of the deed, and see what it 
was in discharge of which Rs. 59,000 were agreed to 
he paid. Now, it does appear to us to be perfectly 
clear it was paid, as it has been stated, in discharge of 
the share which Zoalira Jeebun Boasee s husband had 
in the estate of Bhecmvhurn Sain ; and though it is not 
necessary to concur in that, it is very difficult for the 
Respondent to set up any opposition to that construc¬ 
tion, because the deed from Zoahra Jeebun Vussee, 
under which he claims, expressly declares, “ That there 
is no other person more nearly related or affectionately 
attached to me than yourself ; and as you have taken 
much pains on my account in the matter relative to my 
late husband’s share of the property, and have, after a 
good deal of strife and contention with your own re¬ 
latives, recovered that which was sunk, and made it 
over to me, concerning which I have already entered 
into an engagement with you, I make a gift of, and 
herebv absolutely convey unto you, my debts ex¬ 
cepted, the whole of my moveable and immoveable 
property, Company’s papers, outstanding dues an 

demands,” and so on. 

Upon the whole, therefore, it appears to their Lord- 

ships with verv great respect to the different opinion 
snips, . t? Pnnrt below, that we 

which has been formed in decree, and 

must advise Her Majesty to ie\eibe 
“ffer payment of this money to the Appellant wffh 

the usual interest according to the course of the 
Court, together with the costs of the suit in the 

Court below. « 

The Order in Council made on the appeal was, 
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that the order and decree of the Supreme Court of 
Judicature, of the 14th of April , 1852, he reversed, 
and that the sum of Rs. 59,000 be paid to the Ap¬ 
pellant, with interest at the usual rate allowed by the 
Supreme Court, from the date of the death of the 
widow, Zoahra Jeebun Dossee, and that the costs of 
the Appellant in the suit in the Court below be taxed 
by the Master of the Supreme Court, and paid by the 
Respondent to the Appellant. 
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Musadee Mahomed Cazum She- 
razee - 


" | Appellant 


AND 


Meerza Aeey Mahomed Shoostry, 
and Bebee Mariam Begum 


’ | Respondents. 


On appeal from the Supreme Court at Bombay 


Fraudulent transfer pendente lito— Right of transferee to compensation 
for improvements—Proceedings against Receiver—Leave of Court — Ne¬ 
cessity—Privy Council—Interference with conclusions of fact. 

A deed of sale conveying real estate, the property of a Defendant in a 
suit, then pending in the Supreme Court at Bombay. Held, in the absence 
of satisfactory evidence of a bona fide consideration having been paid by 
the vendee, to be fraudulent, and void, as against the creditors of the 
vendor, and to have been executed for the purpose of defeating a seques¬ 
tration. 

Held, also, that a party in possession under such a deed was not entitled 
to any allowance for sums expended by him for improvements upon the 
estate. 

A sequestrator in possession is not to be disturbed bv a claimant, with¬ 
out. leave of the Court. The usual mode is to apply for permission to 
bring an action of ejectment, or to examine, pro interes.se suo. 

Under a writ of sequestration the sheriff seized a moiety of an estate 
in the possession of A.; A. presented a petition to the Court, entitled in a 
cause then pending, claiming the land under a deed of sale executed by 

This was an appeal from an order made in a cause, 9th, 10th, \ 
in which the Respondents were Plaintiffs, and Aya 1854 . 

•Present: Members of the Judicial Cotn/niftee ,—The R iglil 
TTon. Baron Parke, the Right Hon. Dr. Lushington, the Right Hon. 

T. Pemberton Leigh, and the Right Hon. Sir Edward Ryan. 
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the Defendant, pendente life, praying to be put in possession, and to be 
allowed to go before the Master and examine witnesses, pro interesse suo. 
Proceedings were taken under this petition before the Master, but after¬ 
wards it was agreed by consent, that the matter of the petition should 
bo tried bv the Court, and the Avitnesses examined viva voce by the 
Court at the hearing of the cause in which the petition Avas entitled. 
Held, that there Avas nothing irregular in such a mode of proceeding. 

By the constitution of the Supreme Courts in India, the Judges, tor 
the ‘purpose of the trial of an action, sit as a jury as well as Judges and 
the same Aveight is to be gi\-en to a decision of the Judges, in such cir¬ 
cumstances, as to the verdict of a jury in this country, in which the 
Judge who tries the - , cause makes no objection. 

Unable. This Court will not disturb a .judgment of a Court in India 
upon a question of the credibility of witnesses ; unless it is manifestly 
clear from the probabilities attached to certain circumstances in the case, 
that the Court below was wrong in the conclusion draAAm from such 

evidence. 


Mali owed Rahim She razee and others Defendants, 
dismissing a petition of the Appellant, who had peti¬ 
tioned in the cause, and prayed that certain pro¬ 
perty, seized under a writ of sequestration issued in 
that cause, as the property of the Defendant, Aga 
Mahomed Rahim Slierazee, should be relinquished by 
the sequestrator, or that the Appellant should lx* 
examined, pro hiteresse sun. 


The principal question raised by the appeal was, 
whether a deed of sale, dated the 30th of December, 
1845, made by Aga Mahomed Rahim Slierazee , con¬ 
veying to the Appellant a moiety of a dock called 
Mazagnu dock, together with a moiety of the buildings 
thereto belonging, was a bopa fide conveyance for a 
valuable consideration, or whether it was not collu¬ 
sive between the parties, and intended to defraud the 
creditors of Aga Mahomed Rahim Slierazee. 

The facts which gave rise to the appeal were 


these:— 

On the 2nd of February, 1847, a writ of seques¬ 
tration was issued in the above cause, commanding 
the Sheriff of Bombay to enter upon and sequester 
nil (lie houses, lands, tenements, and the rents, issues, 
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and profits thereof, and all the personal estate, debts, 
and effects of the Defendant, Aga Mahomed Rahim 
Sherazee, until he should perforin an order made on 
the 7th of January, 1847, in that cause, for the pay¬ 
ment of Rs. 100,000, being- the amount of the first 

instalment directed by the decree made in the same 

% 

cause on the 25th of November, 1846, to be paid by 
him to the Accountant-General of the Supreme 
‘Court. On the 4th of March, 1847, another writ of 
sequestration was issued in the same terms, to enforce 
the payment of the further sum of Rs. 100,000. 
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On the 27tli of March, 1847, the Sheriff certified 
to the Court, that he had sequestered the Mazagon 
docks, by virtue of these two writs of sequestra¬ 
tion. 


On the 8th of April, 1847, the Appellant filed a 
petition in the cause, alleging that he had, for many 
years before and since the year 1840, had commercial 
dealings with the Defendant, Aga Mahomed Rahim 
Sherazee, to a large amount, in the course of which 
balances had been, from time to time, and in the De- 
wallee of each year, ascertained and stated, and that 
the last of such annual statements of account occurred 
on the 30th of October, 1845, on which occasion, Aga 
Mahomed Rahim Sherazee was found to be indebted 
to the Appellant in the sum of Rs. 172,900. 2q. 88r.. 
which Aga Mahomed Rahim Sherazee acknowledged, 
by placing his signature at the foot of such account 
in the book of the Appellant, and that the Appellant 
after such adjustment pressed him for payment ; but 
being unable to discharge the same, he proposed to 
sell and convey to the Appellant one moiety of the 
ground, buildings, and premises belonging to him, 
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situate at Mazagon, and called the Mazagon docks, 
which proposal the Appellant entertained, and it was 
agreed between the Appellant and Aga Mallowed 
Rahim Sherazee, that the Appellant should purchase 


a moiety of the premises for the sum of Rs. 324,500; 
and, accordingly, in the month of December follow¬ 
ing such last-mentioned adjustment, the Appellant 
paid, from time to time, large sums of money to Aga 
Mahomed Rahim Sherazee, which on the 30th day of 
that month amounted, inclusive of the balance of 
Rs. 172,900. 2q. 88r. due to the Appellant, to the 
sum of Rs. 324,500, whereupon Aga Mahomed Rahim 
Sherazee , pursuant to such agreement, and in con¬ 
sideration of the sum of Rs. 324,500, by an indenture, 
dated the 30th of December, 1845, and made between 
Aga Mahomed Rahim Sherazee of the one part, and 
the Appellant of the other part, absolutely sold and 
released to the Appellant, his heirs, executors, admi¬ 
nistrators, and assigns, an undivided moiety of him, 
Aga Mahomed Rahim Sherazee, of the property therein 
described, and called the Mazagon dock, in the Is¬ 
land of Bombay, and that the Appellant entered into 
possession and became interested in the premises 
jointly and in equal shares with Aga Mahomed Rahim 
Sherazee ; and the petition prayed that the Sheriff of 
Bombay might be ordered to withdraw the writs of 
sequestration, and relinquish one moiety of the dock 
to the Appellant, and that, if the Court should think 
fit, the Respondents (the Plaintiffs in the suit) might 
be directed to exhibit interrogatories in the Office of 
the Master of the Court, for the examination of the 
Appellant, and for the discovery of his interest in the 

Bhonld be made as 

UBR ARY 
VERSlIY f tc 
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might, be fit. The Appellant at the same time filed 
an affidavit of himself, reiterating the allegations con¬ 
tained in his petition. 

On the 8th of April, 1847, the petition came on to 
be heard, when it was ordered, that the Appellant 
should come in and be examined, pro inferesse suo, in 
the moiety of the Mazagon dock, and that the Re¬ 
spondents should file interrogatories for that purpose, 
before the Master, and if the Respondents should 
think fit to reply to the examination of the Appel¬ 
lant put in by him in answer to such interrogato¬ 
ries, either party should be at liberty to examine 
witnesses, viva voce, before the Master, touching the 
Appellant’s claim, and that the Master should look 
into the examination and evidence of such witnesses, 
if any, and certify to the Court whether the Appel¬ 
lant had made out a title to the moiety of the dock 
and premises, or any and what part thereof, and the 
Master was to be at liberty to state any special cir¬ 
cumstances, and the parties were to be at liberty to 
apply to the Court as they might be advised. 

An interrogatory was accordingly exhibited by the 
Respondents before the Master, for the examination 
of the Appellant, and on the 21st of ,7into, 1847, the 
Appellant filed his answer and examination, stating, 
amongst other things, that he was the bona fide owner 
of, and was entitled for his absolute and exclusive use 
and benefit to, one undivided moiety of the Mazagon 
dock, and be set forth a long statement of his busi¬ 
ness transactions with Aga Mahomed Bahnn Shcrazee , 
and filed a schedule showing the balance alleged to 
he due to him. 

The Respondents, by leave of the Court, afterwards 
exhibited a further interrogatory for the examination 
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of the Appellant, and the Appellant filed his answer 
to the further interrogatory, stating the payments 
made by him to Aga Mahomed Rahim Slier azee, in the 
months of March, April, and Mag, 1843. The Re¬ 
spondents filed a replication to the Appellant’s exami¬ 
nation, and on the 4th of September, 1848, an order 
was made, by consent of the Appellant and Respond¬ 
ents, that so much of the order of the 8th of April, 
1847, as directed that, if the Respondents should 
think fit to reply to the examination of the Appellant, 
put in by him in answer to the interrogatories in that 
order mentioned, then that either party was to be at 
liberty to examine witnesses, viva voce, before the 
Master, touching the Appellant's claim, and that the 
Master should look into the examination and evi¬ 
dence of such witnesses, if any, and certify to the 
Court whether the Appellant had made out a title 
to the moiety of the dock and premises, or any and 
what part thereof should be discharged, and that 
the matter of the Appellant’s petition should be set 
down for hearing on the first day of the then next 
ensuing November term, and that the witnesses on 
both sides should be examined, viva voce, before the 
Court at the hearing. 


The petition came on to be heard, pursuant to the 
preceding order, and witnesses were examined on 
behalf of the Appellant and the Respondents, from 
whose evidence the following circumstances appeared : 
that the suit in which the sequestrations issued had 
been for some years pending against Ana Mahomed 
Rahim She razee, and that he was finally charged by 
the Master in Equity, to whom the cause had been re¬ 
ferred, with the sum of seven or eight lacs of rupees, 
from which amount he endeavoured to discharge him- 
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self without success ; that on the 9th of April , 1845, 
he delivered to the Master in Equity a list of items 
in his discharge, which he abandoned, leaving him 
liable to a decree for payment of two-thirds of a con¬ 
siderable amount of the charge, which exceeded ten 
lacs ot rupees, with a large arrear of interest thereon. 
That irom the time ot* this proceeding it became evi¬ 
dent, and was known to every one, that Aga Mahomed 
Rahim She razee must ultimately become liable to pay 
a considerable sum of money, which could not. be less 
than several lavs of rupees. That on the 21st of 
November , 184(5, a final decree was made in the cause 
against Aga Mahomed Rahim Sherazee, ordering him 
to pay into Court, to the credit of the cause, 11 lacs of 
rupees, by instalments. It further appeared that, on 
the 30th ot December 9 1845, the deed conveying the 
moiety of the Mazagon docks to the Appellant was 
d 1^^ Aga Mahomed Rahim Sherazee, in the 
presence of Burn, an attorney of the Supreme Court 
at Bombay, tor which lie was paid his costs by Aga 
Mahomed Rahim Sherazee, whom he considered his 
client ; another attorney being employed by Aga 
Mahomed Rahim Sherazee in the suit. That Aga 
Mahomed Rahim Sherazee continued in possession of 
the docks as an ostensible owner, negotiating with 
persons who were engaged in improving and enlarg¬ 
ing them, and superintending the conduct of all busi¬ 
ness in them, but evidence was adduced by the Appel¬ 
lant to show, that one Tlajee Mahomed Ruzza, a nephew 
of the Appellant, attended at the dock in 184(1, and 
conducted business there, and kept accounts on 
behalf ot the Appellant. Tt also appeared, that for 
several years previous to the alleged sale, the Appel¬ 
lant had had commercial dealings with Aga Mahomed 
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Rahim Sherazee to a small extent, on account of 
which the latter was indebted, at the close of the 
native year, ending* in 1842, in the sum of Rs. 
10,947, and in the following year in the sum of Rs. 
18,172. No evidence was adduced by the Appellant 
to explain how his transactions with Aga Mahomed 
Rahim Sherazee suddenly increased from dealings 
of comparatively small amount, to the alleged 
payment by the Appellant to Aga Mahomed Rahim 
Sherazee, between the 31st of March and the 6th 
of May, 1845, of several sums amounting to Rs. 
127,708, as shown in the schedule to the Appellant’s 
second examination ; nor was any proof given of the 
payment of those sums, beyond the evidence of a 
native clerk of the Appellant, named Jairam Eswar, 
who deposed in general terms, (reading from the 
Appellant’s account book,) that the major part of the 
sums had been paid, some by himself, and some by 
one Narroa, and some by one Tulseydass, who were 
not called as witnesses, and chiefly into the hands of 


Meerza Mootalih, the son-in-law of Aga Mahomed 
Rahim Sherazee. Nor was any evidence, except that, 
of Aga Mahomed Rahim Sherazee himself, adduced 
on behalf of the Appellant to show the payment 

between the 13th and 29tli of December, 1845, of 

the several sums in cash, amounting to Rs. 

149,743. 3 qrs. 9 reas, set forth in the schedule to 
the Appellant’s first examination, and alleged to have 
been the balance of the consideration money for the 
purchase of (he moiety of the docks claimed by the 
Appellant. Afja Mahomed Rahim Sherazee, however, 
in his evidence for the Appellant, stated, that after 
the bargain for the purchase was completed, the 

money was gradually paid to Meerza Mootalih, and 
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when the whole consideration was paid, he executed * 854 . 
the deed of conveyance to the Appellant ; that during mosadek 
December, 1845, Mootalib brought iiim no money, ^azum^ 
and that Mootalib was in the habit of receiving it SHE ^ A2th 
and paying it to different persons to whom he, Aga MFKRZA 

■ 4 A KLY 

Mahomed Rahim She razee, was indebted. JBut when Mahomei* 
cross-examined 011 behalf of the Respondents respect¬ 
ing Mootalib, he thus replied:—“ I saw Meerza Moo¬ 
talib about a month ago, and 1 have not seen him 
since. He never told me when he went away—I had 
not curiosity to ask my son-in-law where he was 
going. His lamily is here (Bombay) —they are all 
living in Mahomed Joffer's house. My family is living 

there also.” Several other witnesses were examined 
on behall ot the Appellant respecting two or three 
items in the account, of comparatively inconsiderable 
amount, but without making it clearly appear how 
Aga Mahomed Rahim Sherazee was bona fide indebted 
to the Appellant in respect of those items. 

After a hearing which lasted several days, the Court, 
on the 14th of November, 1848, ordered that the Ap¬ 
pellant’s petition should be dismissed with costs. The 
judgment ol the Court was delivered by the Chief 
Justice (Sir Erskine Perry) as follows (o):— 

“ This trial has lasted so many days, and has made 
us so familiar with the facts, that the conclusions in 
our minds are altogether clear and distinct, and it 
is unnecessary to defer giving judgment in order 
to put them in better language, or in more logical 
order. The question to be determined in this case is, 
whether the eonvevance of a moietv of Aaa Mahomed 

• • i* « 

Rahim's dockyard, in December , 1845, to Mush ad ee 


(a) Reported, uom. Mushedv Kaziin's claim. “ Oriental Cases,” 
by Perry, p. 35. 

D 2 
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Cazum, was a bona fide sale, or whether it was a 
simulated transaction between the parties tor the pur¬ 
pose of defeating- Rahim's creditors, and particularly 
his old opponent, Meerza Ally. I 11 order to be in a 

condition to form an accurate judgment 011 this ques- 

■ 

tion, it is necessary to have a distinct picture before 
our eyes of the position of the principal actors in 

the transaction at the period when it occurred. 

And for this purpose it is only necessary, so far 

as the profession here is concerned, before whom this 
suit has been travelling its slow course during the 

whole of the career of nearly every practitioner now 
at the bar, to point out, that in November , 1845, the 
suit against Ay a Rahim had readied its denouement. 
That in Nocomber, 1845, a decree against Aga Ma¬ 
homed Rahim for very many lacs of rupees was about 
to be given ; that in the same month he was charged 
before this Court with an attempt to abscond, and to 
withdraw all his moveable property from the jurisdic¬ 
tion, in order to defeat the decree ; that the Court 
believed tlie charge and ordered his arrest, although 
the Aga gave the Court to understand that it was 
wholly untrue, and that he was a man of very laige 
property, and equal and willing to satisfy the claim 
of his creditor in the case. It is also necessary to 
observe that when this decree came on subsequently 
to be enforced, all the property which the Aga pre- 
viouslv had sworn to, disappeared, and when execution 
issued against the greatest Mogul merchant of Bom¬ 
bay, one who had been the host of previous Governors, 
Judges, and all the society of the Island, who had 
been for many years the agent for the great Mussul¬ 
man princes of Western Asia, and whose large posses¬ 
sions in landed property, in ships, and other sub- 



ON APPEAL FROM TilE EAST INDIES. 


37 


stantial indicia of wealtli were patent to the eyes of 
all, not one single rupee was forthcoming, or volun¬ 
tarily paid by him in satisfaction of the claim of the 
young man whose property had been in his hands for 
years, and which had been the foundation of all his 
prosperity. 

“On legal inquiry, it turns out that the landed and 
other property, which was well known to belong to 
Aga Mahomed Rahim, has all been conveyed to other 
parties, and the question, therefore, arises on, every 
such conveyance, whether there was really a bona 
fide transfer ol property for good consideration, or 
whether a deep-laid scheme was concocted, for the 
purpose of defeating the course of law, for cheating 
the claimant, whom he had been keeping at arms’ 
length for a course of years by harassing litigation, 
and by using those provisions in the English law 
which are intended for the relief of honest but un¬ 
fortunate debtors, to withdraw all his property which 
could be realised from without the jurisdiction of the 
Court, and himself finally, as soon as he should have 
got his discharge under the Insolvent Act. 


1854. 


Musa dee 
Mahomed 

< AZUM 

Sherazee 


V. 

MEERZA 

Ally 

Mahomed 

Khan. 


“ This being the statement of the question before 
the Court, it is obvious that any claimant to property, 
conveyed by Aga Mahomed Rahim at the period of 
his difficulties, labours under the onus of having to 
maintain a case which is open to the gravest sus¬ 
picions. The probabilities are all against the genuine¬ 
ness of such a transaction, for it does not require 
a very long experience in this Court, to be aware 
that fraudulent conveyances, tortuous courses, skilful 
deep-laid schemes, and mos-t unblushing perjury, 
are constantly resorted to by persons in difficul¬ 
ties, whereas the same prudence in bona fide trails- 
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actions, and the same care to make good bargains, 

and not to part with hard cash till a valid equivalent 

is obtained, are undoubtedly to be found amongst the 

natives of India to quite as great an extent as with 

anv nation in the world. 

* 

“ The conclusion which I desire to draw from this 


observation is, that as the Plaintiff’s case is neces¬ 
sarily tainted with suspicion, it lies upon him, if the 
transaction be really a genuine one, to bring more 
than an ordinary amount of evidence to support it, 
and to rebut, by unimpeachable testimony, the prima 
facie incredibility which accompanies his tale. The 
large sum of money involved in this case (at least four 
lacs according to the Plaintiff, but probably not 
amounting, even with the arrears of rent, to more 
than two) affords quite sufficient motive to the Plain¬ 
tiff to make every exertion to bring forward all the 
evidence which is capable of being given ; and I 
have no doubt whatever in my own mind that the 
Plaintiff has brought forward all the evidence which 
was calculated to support his claim. 

4 ‘ Having thus stated the question for inquiry, and 
the position of the parties at the period of the trans¬ 
action, and having pointed out how extremely sus¬ 
picious a case the Plaintiff was coming forward to 
support, and the consequent burden upon him of 
furnishing the Court with a mass of irrefragable 
evidence, I make no hesitation in avowing, that di- 
rectly 1 heard the speech of the learned counsel for 
the Plaintiff, and ascertained that a case, m itse 
suspicious, was accompanied with the most impro¬ 
bable details, and that these details had absolutely no 
witnesses at all to prove them, I felt no doubt what¬ 
ever that the Defendant was entitled to a verdict, and 
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that tlie conveyance was altogether simulated and 
fraudulent ; indeed, tlie impression on both our minds 
• was so strong, that if it had not been intimated that 
an appeal to the Privy Council was intended, we 
should have probably thought it necessary for the 
ends of justice to have cut the matter short by pro¬ 


nouncing our conclusions at once, that a tale so im¬ 
probable, and supported by no evidence, ought not to 
be allowed to take up any further time of a Court of 
justice ; but as the impressions on our minds were 
formed on previous facts connected with the suit, 
the knowledge of which was necessary to enable any 
tribunal to form an accurate judgment, but which 
would not appear to the Privy Council unless given 


in evidence, it was essential to undergo the tedious 
inquiry of getting these different facts, so well known 
to all of us, on the records of the Court in this parti¬ 


cular suit. 


“ These facts being now recorded, it is sufficient to 
say oi them, that all those which make for the Plain¬ 
tiff (except perhaps one) arc neutral or irrelevant, or 
capable of easy explanation ; that several facts are 
proved, which throw the gravest suspicion on the 
Plaintiff’s title, and above all, that proof of those 
facts which were essential to 1 lie Plaintiff’s claim is 
altogether wanting. ’ ’ 


No appeal having been made from this judgment, 
and order of the Supreme Court made thereon, further 
proceedings were taken by the sequestrator, under the 
direction of the Court, and the docks were sold. 


MuscttJce Mahomed Cazum She razee afterwards pre¬ 
sented a petition to the Queen in Council, praying for 
leave to appeal from the Order of the Supreme 
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These terms having been complied with, the appeal 


musadee Lordships granted upon certain terms (a). 

MAHOMED 

Cazum 

SHERAZEE 

v. now came on for hearing. 

MEERZA 

ALl,Y 

MAHOMED Mr. Lloyd, Q. C., and Mr. Forsyth, tor the Ap- 

Khan. 

pellant. 

First. The evidence adduced by the Appellant 
sufficiently established that he was owner of an undi¬ 
vided moiety of the Mazagon docks and premises. 
He was in possession as a bona fide purchaser tor 
a valuable consideration, under the conveyance exe¬ 
cuted, in 1845, by Aga Mahomed Rahim Sherazee. 
The seizure, therefore, by the Sheriff ot this property 
under writs of sequestration against the property of 
Aga Mahomed Rahim She razee, was irregularly exe¬ 
cuted as against this moiety. The Court below viewed 
the case as a colourable sale without any consideration 
money having been paid by the Appellant to the \ en- 
dor. The evidence, however, disproves such a con¬ 
clusion. It was proved that he had ample means to 
effect the purchase by paying the balance, after de¬ 
ducting the debt due to him at that time by Aga Ma¬ 
homed Rahim Sherazee , and that after the agreement 
for the purchase had been made, he paid over the 
balance. It may be true, that,' at the time when he 
purchased the moiety, he was aware of the existence 
of the suit by the residuary legatees ot Mahomed Ally 
Khan against Aga Mahomed Shoostry, Ins executor, 
for an administration of his estate, yet, as lie was igno¬ 
rant of the state of the proceedings therein, whether 


(a) Pur report of the case upon this petition, see Moore’s Ind. 
App. Cases, vol. v.» p* 196* 
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or not any sum was found due by him to the estate 
of the testator, it could not affect his title as a bona 
fide purchaser. Even if he had notice that the Master 
had found that he was indebted to the estate, we sub- 
mit that that circumstance would in no respect have 
affected his right as a purchaser for a bona fide con¬ 
sideration. A sale of property for a good consi¬ 
deration is not, either at common law, or under the 
Statute, 13 Eliz., c. 5 (made perpetual by 29 Eliz., 
c. 5), fraudulent and void, merely because it is made 
with the intention to defeat the expected execution 
of a judgment creditor. Wood v. Dixie (a), Twyne’s 
ease ( b ), Cadogan v. Kennett (<?), Riches v. Evans (d). 
The learned Judge says, in his judgment, “that di¬ 
rectly he heard the speech ol the counsel for the 
Plaintiff, and ascertained that a case, in itself sus¬ 
picious, was accompanied with most improbable de¬ 
tails, and that these details had absolutely no wit¬ 
nesses at all to prove them, 1 felt no doubt whatever 
that the Defendant was entitled to a verdict, and that 
the conveyance was altogether simulated and fraudu¬ 
lent. Now it is clear, from these expressions, that 
the Appellant had to contend with unusual disadvan¬ 
tages in establishing his' title to the property in ques¬ 
tion. The mind of the Judge was unfavourably dis¬ 
posed towards the case anterior to the Appellant’s 
proofs and evidence being adduced. The adverse 
presumption of fraud which the Appellant had to 
combat from the beginning, was derived, not from the 
case of the Appellant himself, but from facts which it 
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(«) 7 Q. B. Rep. 892. 

(b) 3 Coke, 80, b. 81 a; and see note, 1 Smith’s L. Cases, p. 10, 
where all the authorities on this question are collected. 

(c) 2 Cowp. 432, 434. ( <1) J Car. & Pay. 640. 
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is said bad been established or were apparent in a 
suit, to which he was no party, and to the issues in¬ 
volved in which he was an entire stranger, and which 
he never had an opportunity of contesting. The 
whole proceedings are irregular. The Court ought 
to have directed an action of ejectment to try the 
validity of the conveyance. 

Second. The order cannot stand, for if the Court 
below entertained so much doubt upon the evidence 
as to decline giving effect to the deed of purchase, 
yet the property ought, at all events, to have been 
treated as a security for the debt due to the Appel¬ 
lant, with interest. Assuming, therefore, that in a 
proceeding as the present it was competent to the 
Court, and proper, to set aside the deed for fraud, 
still, as the conveyance was rescinded, the ordinary 
rule of a Court of .Equity ought to have been applied, 
and it ought to have directed that the Appellant 
should be paid the amount really due to him, and 
also the whole of his expenditure made b^ him in 
substantial improvements, liamblyn v. Ley (a). 

The Solicitor-General (Sir R. Bethelt ), and Mr. 


Ayrton, for the Respondents. 

It is evident that the conveyance under which the 
Appellant claimed, was executed eollusively, with the 
utention to delay, or defraud, the Respondents from 
nforcing any decree that might be pronounced against 
iga Mahomed Rahim Sherazee, in the suit then pend- 
i,o- against him by the Respondents. Such convey- 
mce was, therefore, fraudulent and void. The deed 
vas not proved to be a bona fide conveyance for a valu- 
Lble consideration, so as to be valid in equity against 


(«) 3 Swans. 301, n. 
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the writs of sequestration under which the property 
was sequestered. Collision v. Gardiner (a), Mushedy 
Kazim’s claim (b). The objection now urged by the 
Appellant, that the order cannot stand, is founded on 
the sole ground, that the Court below improperly dis¬ 
credited the testimony of 'witnesses. Such objection 
is untenable, as this Court, upon a mere question of 
evidence, will not reverse a decision upon that ground 
alone. Santarana v. Ardevol (r). The Appellant was 
under the obligation of satisfactorily proving that, 
his purchase of the property was bona fide, but this 
obligation was not discharged by the evidence he 
adduced. Lastly, there was no irregularity in the 
proceedings ; if a sequestrator obtains possession of 
property, as belonging to the party against whom the 
process issued, and such property is claimed by 
a third person, the mode of trying the right is in the 

discretion of the Court. Empringham v. Short (d). 

% 

The Right Hon. T. Pemberton Leigh : 

In this case, on the 2nd of February, 1847, a writ 
of sequestration was issued by the Supreme Court of 
Judicature at Bombay, on the equity side of that 
Court, in a cause in which one Meerza Ally Mahomed 
Shoostry and Bebee Mariam Begum were Plaintiffs, 
and Ago Mahomed Rahim Sherazee and others, De¬ 
fendants, for the payment of Rs. 100,000. On the 
4th of March following, a second writ of sequestration 
also issued for the non-payment of a like sum of 
Rs. 100,000; and on the 27th of March, the Sheriff, 
to whom Ihese writs were addressed, made his return 
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(rt) 3 Swans, n. 279. (b) “Oriental Cases,” by Perry, p. 35. 

(c) 1 Knapp’s P. C. Cases, 269. (d) 3 Hare, 461. 
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to the Court, by which he certified, that on the 18th 
of March instant he had seized and sequestered the 
Mazagon docks, under and by virtue of those two 
writs of sequestration. Now the terms of the writ 
of sequestration, addressed to the Sheriff, were these : 
he was commanded “ to enter upon, take, and se¬ 
quester all the houses, lands, and tenements, and the 
rents, issues, and profits thereof, and also all the 
personal estate, debts, and effects of the said Aga 
Mahomed Rahim Slierazee, in your bailiwick, and to 
hold the same in your possession until the said Aga 
Mahomed Rahim Sherazee shall pay the said sum of 
Rs. 100,000.” Now, under the terms of this writ, 
what the Sheriff had to do was to receive the rents, 
issues, and profits of this property, which was at that 
time in the possession of the Peninsular and Oriental 
Steam Navigation Company, as tenants, and to pay 
the amount of these rents into Court ; so that any 
disposition of such rents, when paid in, would be the 
subject of a further application to the Court. All 
that the writ commanded, was a direction to the 
Sheriff to retain the property of Aga Mahomed Rahim 
Sherazee in his possession until the further order of 

the Court. 

In this state of circumstances, it appears to us 
that, according to the rules of a Court of Equity, no 
proceedings could be taken against the sequestrator 
except by leave of the Court. If a person has a legal 
title to property seized by an ordinary trespasser, he 
can bring his action of ejectment to recover posses¬ 
sion of such property ; but where the property is in 
the custody of the Court, as when in the possession of 
a Receiver, the course pursued in our Courts, if it 
appears there is a legal title, has been to permit an 
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action of ejectment to be brought, to put the matter 
in the most convenient course of determination. 
That course was adopted by Lord Eldon, in the case 
of Angel v. Smith (9 Ves. 335), where, after much 
discussion, he permitted an action of ejectment to be 
brought against a Receiver. In Brooks v. Greathed 
(1 Jac. & Wal. 176), the Master of the Rolls says, 
“ It was settled in Angel v. Smith, when the rule 'was 
laid down both with respect to Receivers and Se¬ 
questrators, that their possession is not to be dis¬ 
turbed without leave. But when a party is pre¬ 
judiced by having a Receiver put in his way, the 
course has either been to give him leave to bring an 
action of ejectment, or permit him to be examined, 
pm interesse sun.” Tn this case, the Appellant set up 
a title to property that had been seized by the Sheriff, 
or, at least, to one moiety of property so seized, and 
he presented a petition to the Court, on the 8th of 
April, 1847, praying that the Sheriff might be ordered 
to withdraw the writs of sequestration and relinquish 
one moiety of the property, that is, the dock and 
premises, to the Appellant ; thus, in truth, asking 
the same relief which he would have obtained if he 
had brought his action of ejectment, and had suc¬ 
ceeded in that action ; and he further prayed that, if 
the Court should think fit, the Respondents (the 
Complainants in the suit) might be directed to ex¬ 
hibit interrogatories in the office of the Master of 
the Court, for the examination of the Appellant and 
for the discovery of his interest in the premises, or 
that such other order should be made as might be 
fit. Now, instead of bringing this petition on to a 
hearing, in which case, inasmuch as his title appeared, 
on his own showing, to be a mere legal title, he 
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would merely have obtained liberty to bring* an action, 
of ejectment, lie took an ex parte order of another 
sort, on the same day as that on which the petition 
was presented. The terms of the order were: that 
the Appellant should come in and be examined, pro 
hiteresac sun, in the moiety of the Mazagon docks and 
premises in the petition mentioned ; and that the 
Respondents should file interrogatories for that pur¬ 
pose in a week, before the Master, and if the Re¬ 
spondents should think fit to reply to the examina¬ 
tion of the Appellant, put in by him in answer to 
such interrogatories, either party should be at liberty 
to examine witnesses, viva voce , before the Master, 
touching* the Appellant’s claim ; and that the Master 
should look into the examination and evidence of 
such witnesses, if any, and certify to the Court 
whether the Appellant had made out a title to the 
moiety of the dock and premises, or any and wliat 
part thereof; and the Master was to be at liberty to 
state any special circumstances, and the parties were 
to be at liberty to apply to the Court as they might 
be advised. Under this order the Petitioner went in 
to be examined. Interrogatories were filed for his 
examination, and he put in his answers to those in¬ 
terrogatories. From that examination it appeared, 
that "lie claimed a right to this property by what 
seemed to be a good legal title, namely, by purchase for 
a valuable consideration, paid when the conveyance 
was executed, and under which he was in possession 
of the property at the time of the seizure, he having 

received the rents and made a considerable expendi¬ 
ture on the premises. On the other hand, it appeared, 
upon this examination, that the statements of the 
Petitioner were open to great suspicion. The sale, 
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to the last degree, was improbable, depending apon 
his own statement ; while there were circumstances 
from which the Court might be led to conclude that 
the title so set up was only simulated, and that no 
real interest was vested in him. This being so, the 
Respondents filed a replication and examination. Ac¬ 
cording to the terms of the order, they might have 
proceeded to the examination of witnesses before the 
Master, who would have made his report, and if the 
Respondents had been dissatisfied with that report, 
they might have excepted, and the case would have 
come before the Court on the exceptions, and a trial 
at law ordered to settle the question of title. In this 
state ot tilings the parties appear to have come to an 
arrangement which seems to have been extremely 
reasonable and proper. If a trial had taken place, 
that trial would have taken place before the two 
Judges of the Court sitting on the plea side of the 
Court as a jury, and, at the same time, as Judges, for 
the purpose of delivering the verdict in the trial, in 
the form either of an action of ejectment, or an issue. 
If they had pursued the order, according to the terms 
of it, instead of adopting the course they did, they 
would have gone before the Master, attendant with 
all the expense and delay of an examination, re¬ 
port, and order, and then the Master would have 
reported on that examination, and it would, in all 
probability, have resulted in an order to try at law 
that question ; to avoid which, on the 4th of Sep¬ 
tember, 1848, an order was made, by consent, in these 
terms: “It is ordered, that so much of the order 
made in the above matter by this Honorable Court, 
on the 8th day of Aprd , 1847, as directs, that if the 
said Meerza Ally Mahomed Shoostry and Bebee Mariam 
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Begum should think fit to reply to the examination 
of the Petitioner, put in by him in answer to the 


interrogatories in the order mentioned, then that 
either party was to be at liberty to examine witnesses, 
viva voce, before the Master, touching the Petitioner’s 
claim ; and that the Master should look into the 
examination and evidence of such witnesses, if any, 
and certify to the Court whether the Petitioner had 
made out a title to the moiety of the ground, build¬ 
ings, docks, and premises, or any and what pari 
thereof,—be, and it is hereby discharged ; and it is 
further ordered, that the matter of the petition be set 
down on the board of causes for hearing on the first 
day of the next ensuing November term, and that the 
witnesses on both sides be examined viva voce before 
the Court at the hearing.” Now the question is, 


whether this is not intended to be substituted for a 
trial at law, on the plea side of the Court the trying 
an action of ejectment, in substance, upon this peti¬ 
tion, which prayed precisely the same relief that 
would have been had in an action of ejectment, and 
substituting these proceedings for such trial. That 
it was so, appears to us to be clear. In the first 
place, when the evidence is taken before the Court at 
this trial, all the documents that are produced are 
entered in the plea side of the Court, and signed by 
the officer, not as Registrar, but as Prothonotary ; 
and, when the Judges are disposing of the case 
Chief Justice Pern, says, » I felt no doubt whatever 
that the Defendant was entitled to a verdict. We , 
then, supposing that to be the case, the question was 
in fact tried in the most convenient form for the pur¬ 
pose of the action, namely, to restore to the Petitioner 
that possession which alone he claimed bj this pe 1 
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tion. Upon that petition, witnesses were examined at 
great length ; and the Court came to the conclusion 
that this transaction of the alleged purchase was a 
mere simulated and fraudulent transaction ; that no 
money had ever been paid ; that no possession had 
ever been delivered ; but that, in truth, the alleged 
purchase and possession had been simulated for the 
purpose of defeating the sequestration and the claim 
of creditors in the suit which was then pending, and 
in which it was probable, or, rather, in which it was 
certainj that a very large balance would be found to 
be due from the estate. Being of that opinion, the 
Judges necessarily, and naturally, and properly> con¬ 
cluded that the deed, if it were a deed executed under 
those circumstances, was fraudulent as against credi¬ 
tors ; and that the Plaintiff in an action of ejectment 
(the Petitioner standing in the position of a Plaintiff 
in an action of ejectment) must fail, and that the 
petition must be dismissed. 

If they were right in law, the question is, whether 
they were right in fact. And upon that question the 
course which this Court always takes, in appeals from 
the inferior Courts of India, where the Judges are 
so much more familiar with the circumstances of the 
parties, the nature of the case, and the probabilities 
or improbabilities attached to certain states of cir¬ 
cumstances, and the credibility of the witnesses, is, 
that although we by no means consider it conclusive, 
still great weight is to be given to their opinion, and 
this Court is not in the habit of disturbing a judg¬ 
ment founded upon a decision of those questions, 
unless their Lordships entertain a clear and strong 
opinion upon it. But where a judgment has been 
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pronounced, and a verdict found, and that, judgment, 
pronounced by the Judges of the Supreme Court, 
sitting* as a Court for the purpose of the trial of an 
action, their Lordships will give, at least, the same 
weight to that decision as is given in this country to 
the verdict of a jury, to which the Judge who tries 
the cause makes no objection ; and, where there are 
no reasonable grounds to suppose that the jury have 
come to a wrong conclusion, it is not sufficient to say 
that the Judge might, probably, if the case was res 
Integra, have come to a different conclusion. We 
are far from saying here, if the case had been res In¬ 
tegra, that we should have come to a different con¬ 
clusion from that which the Judges of the Court 
below have come to, and we think their Order was 

perfectly right. 


But then it is said, supposing this transaction to be 
fraudulent and void against creditors, still the party 
is entitled to the sums which he had been allowed to 
lay out upon the repairs of the property. Now, there 
is a case, llamhlyn v. Ley (3 Swan. 301, note), where 
a voluntary deed had been executed, under circum¬ 
stances much resembling the present case, the deed 
having been executed for the purpose of defeating a 
sequestration. Lord Ilarrlwicke set aside that deed 
and made an allowance to the parties for what had 
been expended, both in the payment of interest on 
the mortgage, and for taxes and repairs. But, m e 
first place, that was a case in which only equitable 
relief could be administered, because it was a case of 
an equity of redemption ; and m the next place, it 
was clear that there had been an actual possession, 
and a receipt of rents and profits. If in this case the 
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parties had prosecuted the matter before the Master, 
and it had appeared to the Master that this deed was 
good at law, but void in equity, then probably there 
might have been an account of the profits and of 
those sums that had been laid out in improvements. 
But the course that has been here taken rendered 
such an account impossible. No such account could 
have been directed in an action of ejectment brought 
for the recovery of the possession of the property, 
and, this being a mere legal title in which the Court 
was of opinion that there was no estate or interest in 
the Plaintiff against creditors, upon both grounds, it 
seems impossible that auy such allowance could have 
been made ; no claim for such allowance was made, 
nor was any demand of the kind brought before the 
Court below ; and, even if it had been, in the view 
that the Judges took, it would have made no differ¬ 
ence, because they considered the whole transaction, 
from the beginning to the end, as void. They con¬ 
sidered that the possession never ought to have been 
changed. Mr. Justice Yardley, in referring to the 
grounds upon which he proceeded, says, “ To the 
best ol my recollection, aided by the notes 1 took at 
the hearing, the petition was dismissed because we 
thought that the conveyance of a moiety of the Ma- 
zagon dockyard by. Aga Mahomed Rahim She razee to 
the Petitioner was merely colourable, and that the 
accounts, by which it was attempted to show that a 
large balance was due at the time, or immediately 
before the execution of the conveyance, from Aga 
Mahomed Rahim Sherazee to the Petitioner, were fic¬ 
titious ; and that the Petitioner entirely failed to 
prove to our satisfaction that the payments making 
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sherazee ]\j a j l0me( i Rahim Skerazee still continuing to the 

meerza tlie real owner of it, and still continuing to exercise 

A LLY 

Mahomed exclusive dominion over it, and that this was part of 

a concerted design by Aga Mahomed Rahim Sherazee 
and his friends, of whom the Petitioner was one, to 
make away with all the property and effects of the 
said Aga Mahomed Rahim Sherazee, in order to de¬ 
prive Meerza Ally Mahomed Shoostry of the fruits of 
a decree.” 

It appears to their Lordships, upon every view of 
this case, that the Order pronounced by the Court 
below was perfectly right, and that it is their duty 
to recommend Her Majesty to affirm such Order, 
with costs. 
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Gopeekrist Gosain . Appellant, 

AND 

Gungapeesaud Gosain . Respondent* 

On appeal from the Supreme Court at Calcutta . 


r 


Hindu Laic—Joint family—Presumption of joint chaiactcr of property 
—Claim as separate estate—Burden of proof — Benami—Purchase by father 
in son's name—Benami character — Presumption — Tests. 

The presumption of the Hindoo law, in a joint undivided family, is, that 
the whole property of the family is joint estate, and the onus lies upon 
a party claiming any part of such property as his separate estate, to 
establish that fact. 


Where a purchase of real estate is made by a Hindoo in the name of 
one of his sons, the presumption of the Hindoo law is in favour of its being 
a benamec purchase, and the burthen of proof lies on the party in whose 
name it was purchased, to prove that he was solely entitled to the legal 
and beneficial interest in such purchased estate. 

Purchase ot a lalook in Benyat by a Hindoo in his eldest sou’s name, 

the conveyance, though in the English form of lease and release, held 

to be a benamee purchase, and the sou in whose name it was purchased 

declared to be a trustee for the father, and the tulook part of the father’s 
estate. 


In reversing the judgment of the Court below, the Judicial Committee 
remitted the cause with certain directions, leaving the miestiou of the 
allowance of costs in the discretion of the Court below. 


The Appellant and Respondent in tliis case were i 7 th & i8ih 
brothers, and joint heirs by the Hindoo law ol ? their 
deceased lather, Roy o ram Gosain. The question 
raised by the suit in the Court below and by the pre¬ 
sent appeal was, whether a talook called Gheritly, 
situate in the district of Hoogly, in Bengal, which was 
purchased by Royoram Gosain many years before his 
death, and previously to the birth of the Appellant, 
in the name of the Respondent, did or did not, at the 
time of his death, form part of the real estate of 

* Present: Members of tlie Judicial Committee ,—The liight 
Hon. the Lord Justice Knight Bruce, the Right Hon. Sir Edward 
Rvan, the Right Hon. the Lord Justice Turner, and the Right Hon. 

Sir John Patteson. 
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Rogoram Gosain, .so as to pass to tlie Appellant and 
Respondent jointly under a general devise to them 
contained in his Will, or descended to them as joint 
heirs in case of intestacy. The case of the Appellant 
was, that the talook formed part of his father’s real 
estate. The Respondent, on the contrary, insisted, 
that it was his separate property, having been bought 
by his father in*his name, for his separate use and 


benefit. 

The circumstances giving rise to this question were 
as follows:— 

Rogoram Gosain, a Hindoo, of considerable pro¬ 
perty, was, up to the year 1831, jointly possessed 
with his brother, Ruggubram Gosain, of property de¬ 
rived from their father ; of which a partition was in 
that year effected, and his share of the property 
ascertained. In the year 1825, Rogoram Gosain pur¬ 
chased, for the sum of Rs. 64,000, the talook in ques¬ 
tion. The receipt for the purchase-money and the 
conveyance was taken in the name of the Respondent, 
who was then his only son, of the age of two years or 
thereabouts. The conveyance of the talook was in 
the English language and form, by lease and re-lease, 
dated the 12th and 13th of July, 1825, in which the 
Respondent was simply described as Zemindar of. Se¬ 
ram pore. As between himself and his brother, Ro¬ 
goram Gosain debited himself with the purchase- 
money, bul he shortly afterwards opened an account 
in his private books with the Respondent, and therein 
debited the Respondent with the purchase-money, and 
credited him from lime to time with the rents of the 
talook ; this account was continued down to the time 

of the death of Rogoram Gosain, 

In the year 1832, subsequently to the birth of the 
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Appellant, and after tlie partition between Rogoram »^ 54 - 
Gosain and Ruggubram Go sain had been effected, Ro- gopeekrisi 
goram Gosain bought another talook , called Chattra, GoSA1N 
the conveyance of which was taken in the name of 
the Appellant, and Rogoram Gosain debited the Ap¬ 
pellant in another account, which he opened in his 
books in the Appellant’s name, with the purchase- 
money of this talook, and credited him in the account, 
from time to time, with the rents, in like manner as 
he did in the account in respect of Gheritty with 
regard to the Respondent. This account was also 
continued down to the time of the death of Rogoram 
Gosain . He also made other purchases of land in 
the name of other members of his family. 

Rogoram Gosain died in the year 1842, having 
executed an instrument purporting to be a Will, dated 
the 5th of November, 1841 ; by which he bequeathed 
the whole of his property, real and personal, whether 
Zemindar y, or rent-free tenure, houses, Company’s 
papers and other obligations, bonds, notes, &c., due 
to him, to his sons, Gungapersaud Gosain and Gopee¬ 
krisi Gosain, in equal shares ; and he gave also certain 
pecuniary legacies to his four daughters and their 
issue. 

As this instrument contained no appointment of 
executors, the Appellant and Respondent did not con¬ 
sider it as a Will, and they accordingly, after taking 
the usual legal proceedings, were admitted to be the 
heirs and representatives of Rogoram Gosain ; and 
acted as such, treating the instrument as of no effect 
as a Will. The rents of the two talooks , Gheritty 
and Chattra , were, after the death of Rogoram Gosain , 
generally received on the joint receipt of the Appel- 
lant and Respondent ; but the rents of Gheritty were 
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i**S4- carried in the joint books of the Appellant and Re- 
gopeekrist spondent to the credit of the Respondent. 
gosain j n the year 1848, the Appellant, for the first time, 

set up a claim to have Gheritty treated as forming 
part of the real estate of Rogoram Gosain, and as such 
belonging to the Appellant and the Respondent jointly. 
The Respondent refused to recognise this claim, and 
insisted that Gheritty was his own separate property, 
being purchased in his name. 

The Appellant took proceedings before the Magi¬ 
strate of Serampore for the purpose of enforcing his 
right to a joint possession with the Respondent 
of Gheritty, but the Magistrate decided in favour 
of the Respondent. The Appellant then appealed to 
the Sessions Judge, who reversed the decision of the 


Magistrate, and directed that both the Appellant and 
Respondent should be put in possession of Gheritty . 
In consequence thereof, the Respondent, in May, 
1849, brought an action of ejectment in the Supreme 
Court at Calcutta, on the plea side of the Court, 
against the Appellant, for the purpose of recovering 
possession of Gheritty, and the cause stood foi tiial, 
when the Appellant, on the 18th of July, 1849, 
brought the present suit 011 the equity side of the Su¬ 
preme Court against the Respondent. The bill stated, 
that it was customary for Hindoos of property to pur¬ 
chase various parcels of real estate in the names of 
their different sons, but without any intention what¬ 
ever of giving to such sons whose names were so 
used, the sole beneficial estate or intents therein, or 
anv other beneficial estate or interest therein than 
what the son would or might ultimately take in the 
rest of the estate and property upon the father’s 
death. That Rurjoram Gosain took the two convey- 
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ances in the names of the Appellant and Respondent > 854 - 

V gm ^ 

respectively, in conformity with such custom, and gopeekrist 
without any intention whatever of altering the succes- Go J, AIN 
sion thereto ; and that he intended that the Appellant GU sfun ER 
and Respondent should hold the talooks respectively GoSA1N - 
upon the same trusts and to the same uses as the 
rest of his estate and property. That in devising to 
the Appellant and Respondent jointly all his estate 
and property, he included and meant to include 
therein both of the talooks, as the Appellant had 
always admitted with respect to Chattra. That in 
the year 1825, when Rogoram Gosain so purchased 
Gheritty , he was joint with his brother, Ruggubram 
Gosain, as to a certain ancestorial real property, and 
that his object in taking the same in the Respondent’s 
name was to keep it separate from the joint ancestral 
estate in which Ruggubram Gosain was interested, and 
under colour of which Ruggubram Gosain set up a 
claim or joinder on the whole estate of Rogoram Go¬ 
sain . That Rogoram Gosain purchased Chattra in 
the Appellant’s name, because he at the time was 
alleged to be involved in the Calcutta Bank, in part¬ 
nership with the late firm of Palmer & Co., which 
had failed in business. The bill then contained various 
allegations relative to the manner in which Rogoram 
Gosain and the Respondent and Appellant respectively 
had at different times acted in reference to Gheritty 
and Chattra ; and after stating the legal proceedings 
which had taken place between the Appellant and 
Respondent, and the action of ejectment brought by 
the Respondent, prayed that the talooks ol Gheritty 
and Chattra might be declared and decreed to have 
been parcels respectively of the real estate ol Ro¬ 
goram Gosain, deceased, and to have passed under 
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the general devise in his Will to the Appellant am. 
Respondent as joint devisees thereof ; and that the 
Respondent might be declared to be a trustee for 
himself and the Appellant jointly, in respect of the 
Gheritty talook and premises, and might be decreed 
to execute such conveyance or other deed in respect 
thereof as might be necessary to secure to the Appel¬ 
lant his right and interest as such devisee as aforesaid 
in a moiety thereof ; and that he. might be restrained 
from further prosecuting the action of ejectment, 
and from commencing or proceeding with any other 
action of ejectment, in respect of the talook and pre¬ 
mises, against the Appellant, either in that Court, 
of in the Mofussil Courts, or doing any other act to 
oust the Appellant, or to obtain exclusive possession 
of the talook and premises, or to prevent the Appel¬ 
lant from receiving his moiety of the rents and profits 
thereof. 

Judgment in the action of ejectment was obtained 
by the Appellant, but execution was stayed pending 
the suit in Equity. 

The Respondent, by his answer, admitted the 
death of Roy or am Gosain, and that in his lifetime 
he signed the instrument in writing, dated the 5th 
of November, 1841, as before-mentioned ; and sub¬ 
mitted to the Court the effect of such instrument, 
and whether the Appellant and Respondent were 
thereby constituted executors. The answer also ad¬ 
mitted the purchase of Gheritty, and that the con¬ 
veyance was by lease and release to and in the name 
of the Respondent, but not as the eldest son, and 
then the only son, of Royoram Gosain, he being de¬ 
scribed in the deeds respectively simply as Zemindar . 
And the Respondent, by his answer, further admitted 
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that Rogoram Go sain was at that time joint with his 
brother as to certain ancestral real estate, but denied 
that at the time of such purchase, Rogoram Go sain had 
a dispute with his brother, Ruggubram Gosain, as in 
the bill mentioned, or that there was any dispute be¬ 
tween them as to their joint estate previous to the 
year 1828. And he admitted that Rogoram Gosain 
debited his own account in the joint books of himself 
and brother with the purchase-money, but under the 
head of Gnngapcrsand Gosain , as a transaction of 
Rogoram Gosain, by way of temporary loan to the 
Respondent ; that, after separation from his brother 
thereinafter mentioned, he transferred the purchase- 
money to separate accounts, which he opened under 
the separate head of the Respondent, who was debited 
therewith ; and that in the year 1832, having pre¬ 
viously in the year 1831, effected partition between 
himself and his brother, he debited another account, 
which he opened in his own separate books, under 
the head of the Appellant, with the purchase-money 
of the other taloo'k, called Chattra ; and the Respon¬ 
dent denied that Rogoram Gosain bought the same in 
the name of the Appellant, but as bcnamee merely, and 
by his answer he further stated that Rogoram Gosain 
bought the same for the separate use and benefit of the 
Appellant in the same manner as he bought the ialoolc 
of Ghcritty, in the name and for the separate use and 
benefit of the Respondent. He also admitted that it 
was sometimes done, but denied that it was customary, 
for Hindoos of property to purchase various parcels of 
real estate in the names of different sons, but insisted 
that such practice was without any intention whatever 
of giving to such sons whose names were so used, the 
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sole beneficial estate or interest therein, or any other 
beneficial estate or interest therein than what the son 
would or might ultimately take in the rest of the 
estate and property upon the father’s death ; and the 
Respondent denied that Bogoram Gosain took the two 
conveyances respectively, in the names of the Appel¬ 
lant and Respondent respectively, in conformity with 
such alleged custom or any custom, or without any 
intention whatever of altering the succession thereto, 
or that he did, from the time of the purchase thereof 
up to his death, hold and enjoy the talook of Gheritty 
as part of his real estate, but stated that Bogoram Go- 
sain, as the father and natural guardian of the Re¬ 
spondent till he was of proper age to act for himself, 
held the talook , and collected and received, and at his 
pleasure disposed of, the rents and profits thereof. 

And the Respondent denied that Bogoram Gosain in- 

% 

tended that the Respondent and Appellant should 
respectively hold the talooks upon the same trusts 
and to the same uses • as the rest of his estate and 
property ; or that in devising, by the before-men¬ 
tioned instrument (if any devise were therein con¬ 
tained), jointly all his estate and property, he included 
or meant to include therein both the talooks ; or that 
the Appellant had admitted the same as regarded 
Chalira, save that when he found the same was not 
quite so valuable as the talook of Gheritty, .by cir¬ 
cumstances that happened after the purchase, he then 
set up the case made by the bill. And the Respon¬ 
dent denied that he and the Appellant had always 
Reid the talook of Chaffra jointly ; and stated that 
since the beginning of the. Bengally year 1255 (a.d. 
1848), the Appellant had received and expended the 
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rents and profits, and entered the same in his sepa- J 8 *-*: 
rate books of account which he had kept since the copebkrist 

(jOSAIN 

last-mentioned period. 

Both parties entered into evidence relative to the 
purchase of the talools of Gheritty and Chattra ; and 
also relative to the manner in which the accounts of 
the purchase-moneys and of the rents of the two 
talools were kept, both during the lifetime of Hog or am 
Gosain and subsequently to his death. The effect 
of this evidence is fullv considered and commented 


upon in the judgment. 

The cause was heard by the Supreme Court on the 
1st, 2nd, and 3rd days of Avgust, 1860 ; and on the 
13th of September in the same year judgment was 
delivered by Mr. Justice Colvile, sitting for the Chief 
Justice, the material part of which was as follows: 

“ The question in this cause is, whether a certain 
talook f purchased by Bogoram Gosain many years be¬ 
fore his death, in the name of one of his sons, became 
the property of that son, or is to pass under a general 
devise of his estate to his two sons in equal shares. 
If the question had arisen between British subjects, 
the principles on which it would have to be decided 
are clearlv defined, and not difficult of application. 
In ordinary cases, if an estate be purchased in the 
name of one, but bv and with the money of another, 
there arises, by a presumption of law, a resulting 
trust in favour of that other. Tn the exceptional 
case, wherein the person who thus employs his money 
stands in the relation of parent to him in whose name 
the purchase is made, the law presumes an advance¬ 
ment, and the resulting trust does not arise. This 
presumption of advancement is, however, capable ot 
being rebutted by evidence, showing that the leal 
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intention of the parent was, that the purchase should 

copeekrist enure for his benefit, and that the child should take 
gosain 

only as trustee. Declarations by the parent, if con¬ 
temporaneous with the purchase, are admissible to 
prove such an intention, but declarations subsequent 
are rejected. The reason of this distinction is ob¬ 
vious. A contemporaneous declaration is an indi¬ 
cation of a present intention ; a subsequent declara¬ 
tion is, at most, evidence of what a former intention 
was, and as such can rank no higher than any other 
declaration, which, unless against the interest of the 
party making it, is excluded by the known rules of 
evidence from judicial consideration. These princi¬ 
ples and distinctions are established and enforced by a 
long course of decisions, beginning with Grey v. Grey 
(Oases temp. Finch 338); and going down to more 
recent cases, before the Vice-Chancellor Knight Bruce , 
the more leading authorities are Taylor v. Taylor 
(1 Atk. 386); Dyer v. Dyer (2 Cox, 92).; Murless v. 
Franldin (1 Swanst. 13) ; Crabb v. Crabb (1 Myl. & K. 


519; and Sidmouth v. Sidmouth (2 Beav. 447). 
This case, however, arises between Hindoos, and is 
one which the Hindoo law, so far as it is distinguish¬ 
able from the English law, must govern. 4 Benamee 
transactions’ are common amongst Hindoos ; but I 
am not aware that there is any authority for applying 


to them the doctrine of resulting trust, as a presump¬ 
tion of law. On the other hand, the presumption of 
advancement does not necessarily arise upon a pur¬ 
chase by a father in the name of his son. There 
seems, then, to be nothing in the Hindoo law which 
is contrary to either the Plaintiff’s or the Defendant’s 
view of this case. And the Court, must determine 
the case upon its own conviction, deduced from the 
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this particular transaction was. We ought not, how- oofkekrist 

.... Gosain 

ever, in dealing with this question, entirely to leave v. 

out of consideration the decisions of the English saud 
Courts, because, although the presumptions which I (,OSAlN - 
have mentioned are not to be applied as legal pre¬ 
sumptions, the process of reasoning on which they 
are founded, so far as it rests on experience, or ob¬ 
servation of the ordinary principles of human action, 
and is not repugnant to any of the peculiarities of 
Hindoo faith or customs, may, most legitimately and 
usefully, be applied to the construction of ambiguous 
acts, and to the deduction of a particular intention 
from them ; and further, because in determining 
what is and what is not admissible to prove inten¬ 
tion, we must in this, as in every other case, follow 
the English law of evidence. 

“ Now, although several witnesses have been exa¬ 
mined, and a large mass of documentary evidence has 
been put in on both sides, we cannot say that the 
evidence on the one side or the other is conclusive 
upon the question of intention. A great portion of 
it relates to the purchase by Roy or am Gosain , in 1832, 
of another ialook called Chattra, in the name of his 
younger son, the Plaintiff ; but since it is admitted 
that his intention (whatever it was), with respect to 
the purchase of Glieritty in the name of the elder son, 
was the same with the intention afterwards mani¬ 
fested by him in the purchase of Chattra in the name 
of the younger son, this portion of the evidence ought, 
equally with the rest, to receive the careful considera¬ 
tion of the Court. Again, the evidence is divisible 
into proof of things done by Rogoram and his sons 
in the lifetime of the former, and proof of things done 
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by the sons after their father’s death. The effect of 
these two classes of proofs it will be convenient to 
consider separately. 

“ The evidence shows that Gheritty was purchased 
when Rogoram was joint in estate with his brother 
Ruggubram. The conveyance is in the English form 
of lease and release, and direct from the vendor to 
the Defendant, Gun paper sand (then an infant). There 
can, therefore, be no doubt, that at law, the estate be¬ 
came vested in possession in the Defendant. There 
are, besides, some entries in the books of the charges 
for setting up a bamboo, which, it may be presumed, 
is some symbolical mode of taking possession. But 
this, considering the nature of the conveyance, could 
only import a possession taken in the name and on 
account of Guv gaper sand, the nominal purchaser. 

“ There is no satisfactory evidence of any parol con¬ 
temporaneous declaration by Rogoram, of his inten¬ 
tion in respect of this purchase, whether it was to be 
for his own or for his son’s benefit. Rustomjee Co - 
ivasjee says, generally, that he recollects the purchase ; 
than it was in the name of the son ; that Rogoram 
told him he bought it in the name of his son. As¬ 
suming this communication to have been contempo¬ 
rary with the purchase, it is ambiguous as respects 
the point in dispute. The conversations deposed to 
by Goberdone Sain , and the cashier in the official 
assignee’s office, appear to have been conversations 
subsequent to the event, and they are hardly more 
conclusive of the question of intention than that de¬ 
posed to by Rustomjee Cotvasjee . 

“ The books seem to show that upon the purchase 
Rogoram debited himself in the joint books, as between 
himself and Ruggubram, with the purchase-money 
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of the estate, Rs. 64,000 ; and that he then, or shortly ^ 854 ^ 
afterwards, opened an account between himself and his gopeekkist 
son, Gun gaper sand, in which he debited his son with 
the principal purchase-money, and credited him with 
the net rents of the fa! 00 k. This account, so opened, 
seems to have been continued on that footing, in one 
or other of the books, up to the time of BogoranCs 
death. 

“ It is further proved, that long after the purchase, 
in 1838 and 1839, upon an attempt being made to 
assess the Lakhiraj lands of Glieritty for Government 
revenue, Bogoram Gosain , in his memorials to the 
Deputy Collector, and to the then Deputy Governor 
of Bengal, treated this talook as the property of his 
son, and that he also so treated it in a letter to Mr. 

Storm, who rented part of the estate. 


“ As to tlie general management of the estate during 
the life of Bogoram Gosain, the evidence, I think, 
pretty conclusively shows, that the ostensible owner¬ 
ship was in the son, that the estate stood in his name 
in the Collector’s books, that leases were granted, and 
receipts for rent given to the tenants and Bgofs, also 
in his name ; but on the other hand, that the rents 
when collected were received by Bogoram Gosain , and 
the receipts for those collections given in his name ; 
and that with tlie concurrence of the Defendant after 
he attained his majority. The books, however, show 
that the rents so received by Bogoram were duly car¬ 
ried to the account T have mentioned,—the account 
wherein the Defendant was credited with those rents, 
and debited with the principal purchase-money. 

“ The general management of Chaffra appears to 
have been the same as that of Gheriftg. There is, how- 


p 
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i8 -S4^ ever, this further evidence as to the original purchase 
gopeekrist of Chaff ra, namely, that if the witness, Hurrochunder 
v. Lahoree, is believed, Rogoram expressed, at the time 
( ’“ R of that purchase, an intention to purchase for the 
gosain. of his younger son, what he probably conceived 

would be equal in value to the purchase already made 
for the benefit of his elder son. The conversation 
spoken to by Ruslomjee. Cowasjce , which would imply 
an intention on the part of Rogoram to purchase Chat¬ 
tra in the name of the younger son, in order to pre¬ 
vent its falling into and becoming part of the estate 
wherein he was joint with Rnggvhram , evidently relates, 
not to the actual purchase of Chattra, which was after 
the separation in estate of Rogoram and his brother’s 
representatives, but to a former and ineffectual treaty 
for that purchase. 

“ The Plaintiff relies strongly on evidence of other 
purchases in the name of the Defendant, which are 
admitted to be part of the joint estate that passed by 
the Will of Rogoram, and upon one particular book, 
called the abstract account book of the estate of Ro- 
aoram Gosain, in which the rents of Ghevitty and 

• 4 

Chattra are entered with those of estates admitted to 
be the property of Rogoram. 

n As to the first, the Defendant’s answer is, and 
the books seem to support this view, that Rogoram 
Gosain, whether he had or had not any right so to 
do, did make a transfer to himself of other properties, 
particularly of the house in Calcutta, which he had 
purchased in the name of the Defendant, but that he 
did not so transfer the talooh, Gheriity ; but, on the 
contrary, continued up to the time of his death, to 
make a distinction between that and the transferred 
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property, crediting the Defendant with the rents, and i« 54 - 
debiting him with the principal purchase-money of the gopeekkist 

i A GOSAIN 

estate. ' v% 

“As to the second, it is to be observed, that the Gu ^aud EK 
book itself is of so late a date as 1837, and, therefore, GoSA,N - 
the declaration, if one is to be implied from the am¬ 
biguous entry of the rents of these estates in such a 
book, that the beneficial interest in the estates was in 
the father, would not be admissible in evidence against 
the son. But if this be the meaning of these entries, 
it is difficult to reconcile them with the Exhibits, Nos. 

11 and 12, proved by the Defendant, which show that 
at that time, and up to a later date, he continued to 
credit his sons respectively with the rents of Gheritty 
and Chattra. 

“ Upon the whole, therefore, the case would seem 
to stand thus:—the legal estate in Gheritty, and the 
ostensible ownership of it, were clearly vested in the 
Defendant. They were never vested in his father. 

The purchase was made by the father in the name of 
an infant son of tender years. Without applying the 
English doctrine of advancement, we may fairly con¬ 
sider an intention to benefit a son as prima facie more 
probable than a like intention in favour of a stronger 
in blood ; and we may treat the age of the nominal 
probable than a like intention in favour of a stranger 
tention on the part of the father to reserve the domi¬ 


nion over the estate to himself, or to make a trustee 
of one incapable of executing a trust. It is also more 
reasonable to suppose, that the intention was to pro¬ 
vide for the son by a purchase made with money bor¬ 
rowed by the father from the joint estate, than to sup¬ 
pose that he intended to create a secret trust in 
favour of himself in fraud of the brother with whom 
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1854 . he was thus joint in estate. As to any declared in- 
gopeekrist tent-ion, the evidence, unsatisfactory at best, seems to 
GOSAIN us to preponderate in favour of the Defendant. The 

perception of rents by the father in his lifetime is 
not inconsistent with the Defendant’s claim. The 
reasoning of Lord Lang dale, in Sidmouth v. Sid- 
month (2 Beav. 457), concerning the receipt of the 
dividends by Lord Stowell, applies even more strongly 
to the case of an Hindoo parent and child living 
together as members of a joint family ; the patria 
potestas, and the respect paid to the head of the family 
being certainly at least as strong amongst Hindoos 
as amongst Englishmen. Ill this case, moreover, the 
receipt of the. rents is fully explained by the manner 
in which they were dealt with, in being carried to the 
credit of his son, and set against the principal sum 
which the father obviously intended to be repaid to 
his estate.^ On other matters relied upon by the 
Plain tiff, we have already incidentally remarked. 
Upon the whole, therefore, we should have thought, 
had this case been submitted to the Court immedi¬ 
ately after Roguram s death, that the Plaintiff had 
failed to show, that the Gheriity taloolc was to be 
treated as part of the estate over which the lestatoi 

had a disposing power.” 

The Court further held that the Will raised no case 
of election as to these estates, and that, upon the 
whole ease, the Plaintiff failed to show any sufficient 
••round why the Court should interfere with, or dis¬ 
turb, the legal title of this estate ; and that the bill, 
being limited to that object, ought to be dismissed, 

without costs. . 

Against the decree made pursuant to this judg¬ 
ment, the present appeal was brought. 
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Mr. R . Palmer, y. (J., Mr. Leith, and Mr. Maude, 
for the Appellant. 

The decree cannot stand. The Court founded its 
judgment on an assumption, that in the case of a 
purchase made by a father in the name of his son, 
the onus of proof that he was trustee only, rested on 
the Appellant ; and dealt with the case as if he was 
bound to prove a joinder in estate in respect to this 
talook. On authority and principle, that was an 
erroneous view of the burthen of proof. Here the 
parties are brothers, and if the Court went on the 
English rule as to a purchase by a father for the 
benefit of a child, it was wrong, the legal presumption 
being clearlv in favour of the children where there 

o * 

are more than one child. It was a benamee trans¬ 
action, very common in India, a purchase by the 
father in another’s name, for his own benefit, and the 
validity of such a transaction is recognised*"*^ the 
Hindoo law and custom in Benga^r jfmanep Te- 
waree v. Rai Rughoo Run Sakai ( a ), Doe <lenjSTjtluck 
Seal v. Goar Hurry Day (b) y Malta 
Comaree v. Bullobdeb (c).— [The Lord 
Bruce : Is it your contention that a ^purcjprftf^by a 
father in name of son is in Hindoo law the same 
as a purchase by one person in the name of another 
is by the English law, so as to raise the question of 
a resulting trust?]—Yes. And we submit that the 
Respondent was bound to prove the contrary, and to 
establish that lie had Die sole separate beneficial in¬ 
terest in the talook. It is a very strong circumstance, 
that at the time of this purchase, Dogmata Go sain and 
his brother constituted a joint undivided family, and 



(«) 3 Bon. Sml. Dow. Hep. 3(53. 
(c) Fulton’s Rep. 383. 


[b) Morion’s Dee. 249. 
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that any property they might have was joint estate. 
The presumption of the Hindoo law is, that the whole 
of the property of an undivided family belongs to the 
common stock, Luximon Row Saclasew v. Mullar Row 
Bajee (a), Dhurm Das Fandey v. Muss uniat Shama 
Soondri Dibiah (b), Gour Chunder Rai v. llurish 
Chunder Rai ( c ) ; and it probably was for that very 
reason that it was necessary to purchase this talook as 
“ bcnamee/' to avoid disputes. The mere fact of 
entries in the books, of the profits of the talook which 
Rogoram Gosain debits himself with, prove nothing as 
to the sole beneficial interest of the Respondent.—L-Pho 
Lord Justice Knight Bruce : It is admitted that the 
father received the rents: this by the English law 
would make no difference, but by the Hindoo law it 
may be different. There is no evidence during the 
father’s life of any enjoyment of the profits by the 
Respondent.J—It was a bcnamee transaction, and can¬ 
not defeat the right of the Appellant, either as devisee 
with his brother under the Will, or in case of intes¬ 
tacy, as having devolved upon them by the Hindoo 
law, as joint heirs and representatives. lhe same 
principle relating to a purchase in another’s name is 
recognised by the Mahomedan law, called by that law 
“farzee,” or lictitious name, Sheikh Bahauder All v. 

Sheikh D hoi nun (d). 

Mr. Roll, y. C., Mr. Dickens, and Mr. A. Gor¬ 
don, for the Respondent. 

The question is purely one of fact, and not of law. 
In such a case, therefore, the Court below is the best 
judge of the value of the testimony, and this Court 

( ( /) 2 Knapp's P. C. Cases, 00. 

(b) 3 Moore’s 1ml. App. Cases, 220, 210. 

t .) 4 Bun. Suil. Dew. Hep. 102. W 1 Ben. Bud. Dew. Rep. 250. 
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will not reverse a judgment founded upon facts only, 
unless the conclusion of the Court be palpably wrong. 
This is a simple purchase by a father in the name of 
his son. The conveyance is in the English form of 
lease and release, and direct from the vendor to the 
Respondent ; a fact of considerable importance,' as no 
case of “ benamee ’* can be referred to where the con¬ 
veyance was by lease and release. The evidence in the 
cause shows that the father intended and gave the 
Respondent by such deed the sole beneficial estate 
and interest in this talook. The entries in the books 
are strong proof of intention. It is a debtor and 
creditor account, the Respondent being credited with 
the profits. The fact of the father remaining in 
possession and receiving the rents is satisfactorily 
accounted for, as the Respondent was a minor. 
Whether the case be tried by the Hindoo or English 
law, the judgment appealed from is, we apprehend, 
correct. Such a gift was lawful by the Hindoo law, 
2 IF. H. Macnaghten’a “Principles of Hindu Law,” pp. 
243. 244. 250. Hut the fact of the conveyance being 
in the English form, shows that the father wished the 
English law to be applied to the case ; if so, as the 
purchase is by the father in the name of his son, the 
presumption of advancement necessarily prevails, and 
the doctrine of resulting trusts does not arise: the 
English authorities, therefore, apply, Grey v. Grey (a), 
Ebrand v. Dancer (5), Elliot v. Elliot (c), Mamma v. 
Mamma (</), Stileman v. Ashdown (e), Dyer v. Dyer (/), 
Lam piny h v. Lam pi ugh (y ).—[The Lord Justice 


(«) 1 CliM. Ca. 29fi; S. C. Fim-li. 3:58. 
(r) 2 Cha. Ca. 231. 

(c) 2 Atk. 477. 480. 

(g) 1 P. Will. 111. 
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1854 - Knight Bruce: I 11 Murless v. Franklin (a), the Court 
gopeekrist held that to rebut the presumption of advancement, 
g°s ai n ev j ( j ence G f father’s intention must be contem- 

GUN saud LK poraneous with the purchase.]—The Appellant, on 
uosaxn. whom the burthen rested, has failed to prove that 

the Respondent is not solely entitled to the legal and 
beneficial estate in this taloolc. There never has been 
any agreement express or implied between them to 
treat the talouk as part of the joint estate. 


The Lord Justice Knight Biu/oe: 


In this appeal two questions of importance arise, 
one of fact, material only to the particular parties to 
this litigation ; the other of law, interesting, not only 
to them, but to society at large among the natives of 
India , at least among the natives of Bengal. The 
questions arise in this way: A wealthy native of the 
name of Rogoram Gamin, employed as a Banian, at 
Calcutta, and having also mercantile concerns of his 


own, made at different periods oi his iite purchases 
of immoveable property in other names than his own ; 
some of these purchases being made in the names of 


his sons, and some in the name of his son-in-law and 
of his brother. It is very much the habit in India to 
make purchases in the names of others, and, from 
whatever cause or causes the practice may have arisen, 
it has existed for a series of years, and these transac¬ 
tions are known as “ Benamee transactions they are 
noticed, at least, as early as the year 1778, in Mr. 
Justice Hyde’s notes, where, in a case that came be¬ 
fore him in that year, Doe deni. Tilluck Seal v. Gour 
Hurry Day (Morton’s Dec. 249), the practice is thus 
mentioned: “ In mere personal demands, such as Ben- 
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gal bunds, the Courts liave upon consideration deter¬ 
mined that the action may be brought in the name 
of the person whose name is on the instrument, 
though it should be proved that he had no real in¬ 
terest in it. And the Court has so far complied with 
the very general practice in this country of using the 
names of other persons in mere personal demands, 
that in many cases the Plaintiff had recovered on notes 
not in his own name, but in some other name, giving 
evidence that the transaction was really his ; such for 
instance, that the money lent was his, and that he 
took the Bond in the name of another.” Then he 
speaks thus in reference to real estate: “ but it can¬ 
not be allowed to be both ways ; in the case of a dis¬ 
pute of land, without directly contradicting those 
former decisions of the Court.” 


In a much more recent case, which occurred in Sir 
Edward Ryan's time, Malta Jiauec Bussnut Cumaree 
v. Bidlubdeb and others, reported in Fulton, 683, 
which report Sir Edward Ityan informs us is substan¬ 
tially accurate, it is said, “ As far as the evidence 
goes, for there was no proof of the deed, the trans¬ 
action is a simply bcuamee one, in the name of the 
complainant, but in truth for tlie benefit of Rajah 
Tcz Chunder. It may be for religious purposes, but 
the question raised, whether the Court will recognise 
a beitainee trusteeship, or a (rust upon a trust, does 
not arise. It being once established, then, that the 
transaction is *beuamet*,* the circumstance of the re¬ 
ceipts being in the name of the complainant proves 
nothing, that being in accordance with benamee usages. 
The complainant, therefore, has no title to call for 
the account, and tho bill must he dismissed.” 

Other cases were mentioned in the course of the 
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1854 * argument, which came before the Sudder and other 
gopeekrist Courts, to the same effect. The law upon this subject 
gosain wag recognised by the Judicial Committee, in 1843, in 

the case of Dhurm Das Dandey v. Mussumat Shama 
Soondri Dibiah (3 Moore’s Ind. App. Cases, 229), where 
Lord Campbell, in delivering the opinion of the Court, 
at page 240, says, “ We have heard from the highest 
authority, from the authority of Sir Edward East and 
Sir Eduard Ryan (whose most valuable assistance we 
have in this case, and it gives me a confidence that I 
should not otherwise have felt), that the criterion in 
these cases in India is to consider from what source 
the money comes with which the purchase-pioney is 
paid. Here there has been no evidence given that the 
Appellant had any separate property, or that it was 
from his funds that any part of the purchase-money 
was paid; therefore, I think, that so far on this part 
of the case 110 difficulty can be entertained, and that 
the whole of the property must be considered as joint 

property.” 

It is clear, and their Lordships are coniirmed by 
the opinion of Sir Edward Ryan, that the knowledge 
and assent of the person in whose name the purchase 
is made is immaterial: to repeat the language of Lord 
Campbell, the criterion is, the quarter from which the 
money comes, and in the greater number of instances 
of benamee purchases they are made in the names of 
persons ignorant at the time of their being so made. 
I 11 the present instance there is no question but that 
all the money was provided by Rogoram Gosain ; that 
is indisputable. I do not allude now to whether the 
money was the joint property of Rogoram Gosain and 
his brother. It is clear it was not the money of the 
individual in whose name the purchase was effected. 
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If then the person in whose name the purchase was 
effected had been a stranger in blood, or only a dis- gopeekrist 
tant relative, no question could have arisen ; he ^ 
would have been -prima facie a trustee, and if he de- sa'ud 
sired to contend that the prima facie character of the Gosain 
transaction was not its real character, the burthen 
would have rested on him ; but the individual in 


whose name the present purchase was effected was 
the son, and at that time the only son, of the person 
who made the purchase, and whose money it was, and 
it has been contended that that circumstance changes 
the presumption, and that what would be the pre¬ 
sumption in the case of a stranger does not exist 
between father and son ; that the presumption is 
advancement, and that, therefore, the burthen of 
proof is shifted. Now, on this, as far as their Lord- 
ships can learn, there is no authority in Indian law, 
no distinct case, or dictum , establishing or recognis¬ 
ing such a principle, or such a rule. It is clear that 
in the case of a stranger the presumption is in favour 
of its being a beuamcc transaction, that is a trust ; 
but it is clear also that in this country, where the 
person in whose name the purchase is made is one 
for whom the party making tlie purchase was under 
an obligation to provide, the case is different ; and 
it is said that that ought to be deemed the law 
of India also, not because it is the law of England, 
but because it is founded on reason and the fitness 
of things, if I may use the expression, or natural 
justice, that on such grounds it ought to be consi¬ 
dered the law of India. Now, their Lordships are 
not satisfied that this view of the rule is accurate, 
and that it is not one merely prnprii juris. Proba¬ 
ble as it may be, that a man may wish to pro- 
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vide for his son to a certain extent, and though it 
may he his dntv to do so, yet there are other consi¬ 
derations belonging 1o the subject ; among others, a 
man may object to making his child independent of 
him in his lifetime, placing him in such a position as 
to enable him to leave his father’s house and to die, 
leaving infant heirs, thus putting the property out of 
the control of the father. Various reasons may be 
urged against the abstract propriety of the English 
rule. Tt is merely one of positive law, and not required 

bv aiiv rule of natural justice to be incorporated in 
> • 

nnv svstern of laws, recognising a purchase by one 
man in the name of another, to be for the benefit of 
the real purchaser. Their Lordships, therefore, are not 
prepared to act against the general rule, even in the 
absence of peculiar circumstances ; but in India there is 
what would make it particularly objectionable, namely, 
the impropriety or immorality of making’ an unequal 
division of property among children. This might be 
more striking where there were more sons than one ; 
but if the objection exists, it does not become less 
where there is only one son, for the father may have 
others, and in such a case the same objectionable con¬ 
sequences would follow as where several sons were in 
being. The note on this subject is clearly stated in 
W. F. Macfiaffhteti’s “ Principles of Hindu Law,” 
which we learn from Sir Edward Ryan is cited as an 
authority in the Courts of Benaal. In the first vo¬ 
lume p* 2, he savs, “ The most approved conclusion 
appears to be, that the inchoate right arising from 
birth, and the relinquishment by the occupant (whe¬ 
ther effected by death or otherwise) conjointly create 
this right, the inchoate right which previously existed 
becoming perfected by the removal of the obstacle, 
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that is, by the death of the owner (natural or civil), -ii; 
or his voluntary abandonment. In ancestral real pro- gopeekrist 

% OOSAIN 

pertv the right is alwavs limited, and the sons, grand- r. 

^ * . * . gungaper* 

sons, and greatgrandsons of the occupant, supposing sago 

them to be free from those defects, mental or cor- 
poral, which are held to defeat the right of inherit¬ 
ance, are declared to possess an interest in such pro¬ 
perty equal to that of the occupant himself ; so much 
so, that he is not at liberty to alienate it, except 
under special and urgent circumstances, or to assign 
a larger share of it to one of his descendants than to 
another. With respect to personal property of every 
description, whether ancestral or acquired, and with 
respect to real property acquired or recovered by the 
occupant, he is at liberty to make any alienation or 
distribution which he may think fit, subject only to 
spiritual responsibility. The property of the father 
being thus restricted in respect of ancestral real pro¬ 
perty, and Wills and Testaments being wholly un¬ 
known to the Hindoo law, it follows, for the sake of 
consistency, that they must be set aside, where they 
are at variance with the law : otherwise, a person 
would be competent to make a disposition to take 
effect, after his death, to which he could not have 
given effect during his lifetime. A Will is nothing 
more or less than the legal declaration of a man’s in¬ 
tentions, which ho wills to be performed after his 
death ; but willing to do that which the law has pro¬ 
hibited, cannot be held to be a legal declaration of a 
man’s intentions. There may be a gift in contem¬ 
plation of death, but a Will in the sense in which it 
is understood in the English law, is wholly unknown 
to the Hindoo system ; and such gift can only be held 
valid under the same circumstances as those under 
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copbekuist What may be done inter vivos may not be done by 
v. Will. Of this description is the unequal distribution 
of ancestral real property. There are certain acts 
prohibited by the law, which, however, if carried into 
effect, cannot, according to the law of Bengal be set 
aside, and which, though immoral, and (in one sense 
of the word) illegal, cannot be held to be invalid. For 
instance, a father, though declared to have absolute 
power over property acquired by himself, is prohibited 
from making an unequal distribution of such pro¬ 
perty among his sons, by preferring one or excluding 
another, without sufficient cause. This has been de¬ 
clared in the DayabJtaga to be a precept, not a posi¬ 
tive law ; and it is therein laid down, that a gift or 
transfer under such circumstances is not null ; for a 
fact cannot be altered by a hundred texts. There is 
nothing inconsistent in this, as the doctrine is rather 
confirmatory of the text, which declares the absolute 
nature of the father’s power over such property ; but 


it has been held to extend to the legalising of an 
unequal distribution of ancestral real property, and 
thereby interpreted in direct opposition to a positive 
law, which declares the ownership of the father and 
son to be equal with respect to this description of 
property. But it cannot legitimately bear such a con¬ 
struction. It cannot be held to nullify an existing 
law, though it may be construed as declaring a pre¬ 
cept inoperative with reference to the power expressly 
conferred by the law, or, in other words, to signify 
that an act may be legally right though morally ob¬ 


jectionable.” 

It is their Lordships’ opinion, therefore, that not- 
withstanding tlio Respondent was the only son of 
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Rogoram Gosain when the purchase was made, the 
objection in point of morality and of religion was a 
circumstance of conduct so strong, according to Hin¬ 
doo principles, that it is not lightly to be assumed ; 
it forms an objection against importing into the Hin¬ 
doo law that rule of positive law which exists in Eng¬ 
land. I have omitted to observe that henamee pur¬ 
chases in the names of children, without any inten¬ 
tion of advancement, are frequent in India ; that is 
recognised in many cases, and, among others, in that 
of Aniarec Towarer v. Rai Rnghoo Bun Snltai (3 Ben. 
Snd. Dew. Rep. 36P>), where may bo found this state¬ 
ment: “ The present case does not appear to be at all of 
a nature with those hammer transactions which are 
prohibited by the Regulations, as Shoo Snhai, in mak¬ 
ing the purchase in the name of his eldest son, acted 
only in conformity to the general usage and custom 
of the country, against which the prohibitory enact¬ 
ment was never intended to apply.” 

Their Lordships are, therefore, satisfied, that accord¬ 
ing to the law bv which this case must be governed, 
the presumption in favour of its being a benamee 
transaction is different from that which would have 
existed by the law of England. Tt is, therefore, upon 
this point of view that their Lordships must look at 
the evidence, and to this test it must be submitted. 
Tn his case it is on the Respondent to prove whether 
what was prim a facie the nature of the transaction, 
was really not so. Tt might, of course, be a very dif¬ 
ferent thing if the burthen of proof were the other 
way, and the Appellant had to show the opposite state 
of the case. Now, the Supreme Court, without saying 
it, has held that the presumption was not against 
the Respondent, and has certainly not held that it 
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1 S 54 . was in favour of the Appellant, and this is a position 
gopeekrist of law on which their Lordships find themselves com- 
no * A1N pelled to differ from the able judgment under review. 
G “- This relieves the case from the difficulty pressed, that 
gosain. |] ie case to be very strong before, on a mere 

question of fact, a Court, constituted as this is, should 
dissent from the Court in India, before which the 
witnesses were examined, and which possessed such 
peculiar means for arriving at a correct conclusion. 
We have, as T have said, to look at the evidence from 


a different point, and to submit it to a different test. 
Now, on this evidence, their Lordships are not sure 
it would be right to dissent from the expressions on 
the subject in the very able judgment delivered by 
Mr. Justice Col rile, in the name of the whole Court ; 
one is, that in which he speaks of the evidence as un¬ 
satisfactory at best, and the other is this: “ Now, 
although several witnesses have been examined, and a 
large mass of documentary evidence has been put in 
on both sides, we cannot say that the evidence, on the 
one side or on the other, is conclusive upon the ques¬ 
tion of intention.” If that is a correct view of the 
evidence, as it is likely to be, the result is favourable 
to the Appellant and not to the Respondent, because 
the burthen is on the Respondent, and the evidence 
being assumed to be correctly viewed in the passage 
I have just stated, he does not discharge himself of 
the burthen. To enter into the evidence a lt.itle more 
in detail, the grounds on which the Respondent relies, 
are the age of the Respondent at the time of the pur¬ 
chase, the English form of conveyance, the accounts 
kept by the father in his books, including particularly 
the debit of Rs. (14,000 in the name of the Respon¬ 
dent, the different mode in which this purchase with 
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the purchase of Chaffra, were treated in the books of 
the father from purchases made in the names of 
other * persons; a document, submitted to him as a 
case in another cause, containing* a statement of his 
title, though this is claimed on each side ; certain 
letters relating to the prpopertv ; certain memorials 
addressed, one to Mr. Thompson, the Deputy Collector 
of Hooghh y, and another to the Deputy Governor of 
Bengal, relating to the tenure of the property, and 
parol evidence as to conversations ; to which may be 
added the evidence of the conduct of the Respondent 
and Appellant after their father’s death, which hap¬ 
pened in 1842, the benefit of which is claimed on 
each side. 

With regard to the age of the Respondent, their 
Lordships are of opinion, that no weight is to be attri¬ 
buted to it: they believe it to be as usual to buv in 

• • 

the names of minor children as of others, and in this 
particular family another purchase, the BvitoUah 
house, was made in the name of this very child, 
the Respondent, when not much older than he was 
when the purchase in question was made. The form 
of the conveyance was insisted on to show that the 
father wished the English law to apply in this case ; 
but their Lordships are of opinion, that though the 
observation was a fair one to make, it would not 
be right to give weight to a deduction which, if 
I may say so, seemed to he too far fetched. As 
to the books, it seems impossible to extract from 

• tli ing favourable 1o either side, for their 
Lordships are not satisfied that they are not kept 
irregularly. As 1o the price of Rs. 64,000 debited to 
the Respondent, it does not appear until some years 
after the purchase—a singular mode of keeping the 
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accounts in any event ; but, considering the other en¬ 
tries in the hooks, the conclusion to which their Lord- 
ships would come, if obliged to come to any, would be 
that it was an account, of a transaction in the name 
of a person rather than an account with a person. 
As to these tcilooks being treated after a certain time 
in a different way to the other purchases, this might 
give rise to some observations, but when the question 
arises whether an estate prim a facie belonging to one 
shall be taken from him on account of entries in ill- 
kept books, which may be accounted for in many 
ways, and he whose books they were had gone to his 
grave, it appears too unsafe to give this particular 
explanation to a circumstance which is possibly un¬ 
susceptible of any explanation, and which the father, 
if living, would probably have not been able to ex¬ 
plain. With regard to the evidence of Carter and 
Storm, and the letter to Storm, and the memorials to 
Mr. Thompson and Colonel Morison, their Lordships 
think they are explained by the legal nature of the 
title. T 11 one case before Sir Edivard By an, which I 
mentioned just now, the mode of giving receipts for 
rent and management was held to pass no legal owner¬ 
ship, and their Lordships think these documents are 
to be explained on that theory. Parol evidence is 
given of conversations during the life of the father, 
who died in 1842, but at this distance of time their 
Lordships think it would be unsafe to allow the title 
at law to be effected by them. Their Lordships 
having to consider the evidence from a different point 
of view to the Supreme Court, are of opinion, that if 
Ibis were a time close on the death of the father, 
their view of the evidence would be rather unfavour¬ 
able, than favourable, to the Respondent ; but. it is 
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sufficient that the evidence prove neither one thing 
nor the other. This, perhaps, would be a just esti¬ 
mate of it ; but if not, the conclusions which I have 
before given would be. 

We then come to the conduct of the brothers after 
the father’s death—conduct to which much weight 
cannot be attributed either way ; it would seem that 
parts of their mode of dealing with the property are 
in favour of the Respondent, and parts in favour of 
the Appellant, but no part of their conduct can be 
considered as wholly belonging to or supporting the 
theory of either party ; they continued a considerable 
time after the death of the father, and after the Re¬ 
spondent came of age, to receive jointly the proceeds 
of the tciloolc in question, and this conduct of the 
Respondent is rendered remarkable by the evidence 
of Ruggobanchunder Lahoree, the brother-in-law of 
the Respondent. His evidence is in these terms:— 
“ I am the son-in-law of the late Rogoram Gosain. 
I married his daughter in 183G, and have lived ever 
since in his family house at Scram pore, and live there 
still. The title deeds of the family property were 
kept in a room adjoining one which Rogoram used as 
his oflice, in his family house; all the family docu¬ 
ments were kept in that room ; some papers may 
have been lying about in another room, but, generally 
speaking, all deeds and papers were kept in the room 
I speak oi. 1 know the two talooks, Gheritty and 
Chattra. There were title deeds belonging to both 
of them ; and in the lifetime of Rogoram, these deeds 
were kept in separate tin boxes, in the room 1 have 
spoken of, next to Rogoram* s office, and of which 
Rogoram himself kept the key, up to the time of his 
illness. He then handed the key to me, and I re- 
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tain eel it up to tlie time of his (Rogo ram’s) death ; 
and 1 then gave it to Guugapersaud Gosain, Rogo¬ 
ram's eldest son. I gave him the key about six or 
eight months after Rogoram’s death, and it may have 
remained with him ever since. Rogoram died in 
1842 ; and his son, G ling a per sand, is about twenty 
years old, and Gopeekrisl a year or two younger. ” 
On his cross-examination he says, “ 1 gave up the key 
to Guugapersaud after his father’s death. Rogoram 
gave me the key when he became ill, and told me to 
give it to Guugapersaud .” 

We must then remember the whole course of con¬ 
duct on the part of the Respondent and the Appel¬ 
lant, who were in joint receipt of the rents, having 
possession of the title deeds, and who, therefore, knew 
wliat the title was. Stress lias been laid on the ac¬ 
counts kept of Mr. Rail rag's loan, by which it was 
said to appear that a sum of money which the Appel¬ 
lant refused to lend, was carried to the Respondent’s 
account as for Gheriflg. Their Lordships are of opi¬ 
nion that it would be unsafe to give such a character 
to the transaction ; they think that it probably was, 
that the sum was to be debited in some way to the 
Respondent rattier than to 1 lie Appellant, and that it 
was not intended to affix any particular character to 
the account in which it might lie found. Their Lord- 
ships, however, think that the views which the sons 
may have taken of the matter are of very little im¬ 
portance ; they may have mistaken their rights, and 
their conduct can only lie material as being that of 
persons knowing what the lather s intention was, 
and as, therefore, proving that intention ; but it ap- 
pears that they had no means of knowledge beyond 
what the Court at Calcutta and the Court here 
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liave, lor there is no trace of any communica¬ 
tion having passed between their father and them, 
and, therefore, their conduct since the father’s death 
does not afford any valid ground for changing the 
view of the case which would have prevailed at 
the death of the father if it had just occurred. 

On the whole, it is not necessary to express any 
dissent, or, at least, to any great extent, from the 
view taken by the Supreme Court of the evidence. 
The Court thought it was not conclusive, their Lord- 
ships may say the same ; the presumption, however, 
remains in favour of the Appellant: but if the evi¬ 
dence is to be taken as of any value, their Lordships 
view it that it is rather in favour of the Appellant 
than of the .Respondent. Another point arises, but 
the case seems hardly touched by the pleadings. It 
appears that llogoram Gosain and his brother formed 
a joint family, their property was joint, and there is 
no proof that the Rs. (j-±,000 were not part of the 


joint property ; if they were, and perhaps the true in 
ference may be that it was joint property, both farni 
lies would have been interested in these purchases 
but the family of the father's brother are brought off 
this would leave the property part of the joint family 


property oi Roynrani Gosain, in which case it would 
belong to the two sons. if this view is open on the 
pleadings, which we do not say, the Appellant would 
on this ground be entitled. On the whole, then, 
their Lordships feel bound respectfully to dissent 
from the judgment of the Supreme Court. The dis¬ 
missal of the Bill cannot, therefore, stand ; there are 
no costs to be dealt with, the Bill having been dis¬ 
missed without costs. Their Lordships will declare 
that the purchase was a benamce purchase, and will 
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also declare the party in whose name it was made 
was a trustee for the father, and that the property in 
question was part of the father’s estate at the time 
of his death. 


Mr. Dickens suggested that the declaration should 
extend to Cliattra, to avoid chances of further litiga¬ 
tion between the parties, which was agreed to by the 
Appellant’s Counsel and the Court. 

Their Lordships made the following report, which 
was confirmed by Her Majesty s Order in Council. 
Declare that the purchases by the late Rogoram 
Gosain, in the pleadings mentioned, of, amongst others, 
the talooks, Gheritiij and Cliattra, with their appur¬ 
tenances, severally comprised in the indenture of lease 
and release, dated the 12tli and 13th days of July, 
1825, and the indenture of lease and release dated the 
29lh and 30tli days of January, 1832, in the name of 
the Appellant and Respondent respectively, as in the 
pleadings mentioned, were and are benamee tralisac- 
lions, and that the Appellant and Respondent thereby 
severally became and thenceforth continued, and were, 
up to and at the time of the death of their father, 
Rogoram Gosain, trustees respectively for him, as the 
absolute and benclicial owner of each of the two 
talooks respectively, with their appurtenances afore¬ 
said. And that it ought to be further declared 
that talooks, Gheritty and Cliattra, respectively, with 
their appurtenances aforesaid, were, at the time of the 
death of Rogoram Gosain, integral parts of the estate 
and property of him, Rogoram Gosain, and that 
execution upon the judgment (if any) in the action 
of ejectment in the pleadings mentioned, and all 
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proceedings in the action, ought to be stayed, and 
that in case the possession shall have been changed 
under any execution issued upon the judgment, such 
possession ought to be restored as the same stood 
before such execution was issued ; and their Lordships 
are further of opinion that the cause ought to be re¬ 
mitted back to the Supreme Court, with directions to 
the Supreme Court to give effect to this report and 
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to Her Maejstv’s Order made thereupon : and their 
Lordships not thinking lit to deal with the costs in¬ 
curred as aforesaid, do recommend the Supreme Court 
to deal with Die costs of the parties incurred and to 
be incurred in the Court below, as to the Supreme 
Court, having regard to the declarations and direc¬ 
tions aforesaid, shall seem just (ft)* 


{«) Upon llu* doctrine of purchases made in the name of the 
nominee of the vendee, the nominee being the son or a person the 
purchaser had a natural obligation to provide for by the Roman law, 
see Code, lib. v. tit. xvi. “ Dc Donationibms inter virnm et uxorem” 
&c. see. 25; Voet. Pnnd. lib. xxxix. tit. v., vi. ; by the Scotch law, 
Stairs' Inst. of tin* Law of Scotland, I). i. tit. viii. sec. 2, and in ad¬ 
dition to the English authorities cited in the argument, Finch v. 
Finch, 15 Yes. 4*1; Hitter v. Kidder, 10 Yes. 2(50; Cottinson v. 
Coltiuson, 3 ()«• (5. Mae. Oc (ior. 400; Pronkerd v.Prtnikrrd, 1 Sim. 
& Slu. 1; ti knits v. Skc'ils, 2 \ou. Coll. X. R. ft, 11. See also, 
by the Hindoo law, Sibehnnder Far v. Fund (Input Mnllirk, S. D. A. 
Dec. Beng. (305; llnuyunm v. Atelmmo, 4 Moore’s Ind. App. Cases, 
1 ; by the Mahomedan law, liny you Malt v. Ilnnseedhur, 5 Dec. 
X. W. P. 147; Neinr.ce Fcransh v. Mnssu nnnant Atlnssee, 1 Ben. 
Sud. Dew. Rep. 31. 
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Appellant, 


6th & 7th 
Feb., i»S5 


AND 

Baboo Jankee Doss . Respondent, 

On appeal from the Sadder Dewanny Adawlut at 

Agra. 

Practice—Suit for balance on account—Books of account Strict proof 
of—When dispensed with—Admission bp defendant—Nature and effect of. 

In an action by a banking firm against another firm to recover a balanw 

upon an account between them, the Plaintiff put in evulei.ee VrTo 
books of his firm, and the Inspector oi the Court certified that the hooks 
were regularly kept, consistently with the rules of banking, and that 
they agreed with the account rendered bv the Plaintiff to the ^teiidanC 
The Plaintiff, however, examined no witness to pro\o that th 
were regularly kept, or the general accuracy of the particular chaiges 
constituting the demand; he proved admissions by the X)etendant of the 
correctness of the account and ot an award in his iaiour ot one ol tu 
disputed items. The Defendant in his defence did not deny the accuracy 
of the Appellant's account, or of the books put m evidence, h ut chjectod 
To two items in the account, and claimed a set-off, but examined no wl- 

“Xtd 1 O^rsing 0 th!^.W^ ^onrt's decree) that although the Phiim 

I ^J:of the 

accounted for. 

This was an appeal from a judgment of the Sad¬ 
der Dewanny Court at Agra, which reversed a decree 
of the Sadder Ameen of the /Allah Court of Benares, 
in the Appellant’s favour, in an action brought by 
him in that Court against the Respondent for re- 

_ «« __ A- 


covery 
of the 
them. 


of Rs. 20,119. 3a. 9p., the alleged amount 
balance due to him of an account between 
Both parties were bankers, having houses of 

business at Calcutta and Renat es. 

The facts of the case and the pleadings are so fully 
stated in the judgment as to render any further state- 

meat unnecessary. 

1 rm uiu-ut Hon T. Pemberton Leigh, the Right 
TT^^rd’* jisbee Knight Bruce, the Right Hon. Sir Edward 
Ryan, and the Right Hon. Lord Just.ee Turner. 
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The case was argued by 

Mr. Leltli and Mr. Fulton for the Appellant, 
and 

Mr. W . H. Watson, <J. C., and Mr. Field, for 
the Respondent. 

The argument was confined to the question of the 
sufficiency of the evidence adduced by the Appellant 
of the balance claimed upon the accounts between 
him and the Respondent. The Respondent insisted 
that the account books of the Appellant were not ad¬ 
missible or sufficient evidence of his liability. On 
the other hand, the Appellant submitted that there 
were sufficient admissions made by the Respondent 
by the pleadings and evidence of the disputed items, 
coupled with the tact of his not going into evidence 
to rebut the Appellant’s case, to sustain the judgment 
of the Zillah Court. 

The authorities cited were Baboo Benee Suharee v. 
Baboo II ink is hen Doss (a), and Macpherson “ On Civil 
Procedure,’’ pp. 255, 271. 

The judgment of their Lordships was pronounced by 

The Right Hon. T. Pembeuion Leigh : 

In this case, an action was brought by the Appel¬ 
lant against the Respondent to recover the alleged 
balance of an account. Some evidence was given on 
the part of the Plaintiff. No evidence whatever was 
given on the part of the Defendant ; and the sole 
question which their Lordships have to consider is 
this, whether such a case is made out on the part of 
the Plaintiff as to call for an answer on the part of 

(«) 2 Knapp, P. C. Cases, 255; and see Rai Sri Kishen v. Rai 

Hurt Kishen, 5 Moore’s Ind. App. Cases, 432, and authorities col. 
lected at p. 446. 
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the Defendant, and, in default of any answer being 
given, to entitle him to a verdict. 

The Appellant and Respondent are both bankers 
in extensive business in India. 'The Appellant lias 
one house of business in Benares, and another in Cal¬ 
culi a. The Respondent has a house of business in 
Benares, and none at Calcutta. He has other houses of 
business, at Patna, C hup rah, and various other places 
in India. The Benares firm of the Respondent em¬ 
ployed the Calcutta firm of the Appellant as their 
agents, and this agency continued for a great number 
of years. The transactions were extremely extensive, 
and it is represented on the part of the Respondent 
that they amounted, as he says, to “ lacs upon lacs of 
rupees.” It would be in the ordinary course of such 
business that the account should be regularly trans¬ 
mitted in eacli year by the agents of the house to the 
principal, showing the transactions which had taken 
place, and the balance which resulted upon those 
accounts. And it is reasonable to presume that that 
which was the ordinary course was pursued in this 
case. It is so alleged on the part of the Appellant, 
and is nowhere distinctly denied on the part of the 


Respondent. 

On the close of the account in the year 1849 (the 
Mercantile year ending, as we take it from the papers, 
n the month of July or August), an account was deli- 
,-,. 1 -ed bv the Appellant to the Respondent in respect 
lhc transactions between the Respondent’s Benares 
[irm and the Appellant’s Calcutta firm, on which u 
balance of between Its. 18,000 and Rs. 19,000 was 
shown to be due from the Respondent to the Appel- 
|. ut( Payment of this balance was demanded ; and it 

i's staled' on the part of the Appellant that one item, 



ON APPEAL FROM THE EAST INDIES. 


91 


constituting a portion of that balance, was objected 
to ; an item of Rs. 4,800 and odd. That was an item 
which had not occurred in the year to which the 
account related, but two or three years before, and it 
consisted of the value of certain gold coins which had 


been sent by the Appellant, or by his firm, to the Re¬ 
spondent, but which the Respondent alleged had never 
been received bv him. 

This matter, it is agreed on all sides, was referred 
to arbitration, and an award was made, as the Appel¬ 
lant alleged, by which that point was decided in his 
favour. 

The Respondent persisting in a refusal to pay this 
balance, on the 24th of December , 1849, the plaint in 
this suit was filed. The plaint alleged the facts which 
I have already stated, but it was not until the 12th of 
April, 1850, that the Respondent filed any answer to 
that plaint. The effect of that answer is very fairly # 
stated in the Respondent's case. He says, that “ he 
denies the correctness of the Appellant’s claim, and 
claims a nonsuit.” In effect, he pleads what may be 
called a general issue. “ He also insists that the suit 
was not property bought at Benares and he makes 
various other technical objections. He then “ alleges 
that the Appellant has included in his claim a sum of 
Rs. 1,500 relating to the Chuprah agency, of which no 
particulars are given.” He then states as an objec¬ 
tion, that various other items in respect of other 
agencies are not included in this account. He ob¬ 
jects 1o the award on the grounds of want of notice, 
and of partiality and misconduct ; and states that 
“ the parcel in question was never dispatched from 
Calcutta, anck claims fuller details of the Appellant’s 
accounts.” 

The agency, therefore, and the fact of the submis- 
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sion to arbitration, are admitted. The regular trans¬ 
mission of the accounts is not denied, but he disputes 
two items in these accounts, or alleged to be con¬ 
tained in these accounts, and he raises a set-off in 
respect of other transactions, on account of other 
business transacted with Ihe other firms of which he 
is a member. 

On the 15th of May, 1850, the Appellant file3 his 
replication, and in that replication he denies the Re¬ 
spondent’s alleged set-off. With respect to the item 
of Rs 1,500 for the Chnprah agency, he says, that no 
such item is contained in the account, and he denies 
the partiality of the arbitrator which is alleged in his 
answer. He then says, that the accounts which he 
has transmitted are in the possession of the Respon¬ 
dent. He offers to produce his own accounts ; he 
appeals to the accounts of the Defendant in his books, 
.and he then distinctly calls the attention of the Court 
to this, that he has not denied the accuracy of the 
general accounts between them. 

To this replication the Respondent might, if he 
pleased, have filed a rejoinder. But he did not think 
fit to adopt that course, and the period within which 
the rejoinder ought to have been filed having elapsed, 
on the 27th of June, 1850, issues between the parties 
were settled by the Judge. These issues were as fol¬ 
lows ._<< Tn this suit Plaintiff should produce the 

day-book and journal, and show evidence to prove the 
balance in his favour, and also substantiate the award 
of the arbitrator respecting the item of Rs. 4,000 
mentioned in the petition of plaint, and should also 
substantiate the statement that Defendant admitted 
all the items of his claim with the exception of the 
item set down as lost in its passage by Dale, And 
Defendant should refute the points stated above, and 
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should prove the falsity of Plaintiff’s claim.’’ And it is 
ordered “ that both parties do tile in one week all the 
evidence for or against the claim which is the subject 
of dispute.” 

Now, the Appellant's books were in Calcutta, and 
it was impossible for him to produce those books 
within the time limited bv this order. But on the 
25t.h of July, 1850, he presented a petition to the 
Court, filing the award, which was one of the points 
upon which evidence was to be given, and stating that, 
he had copies of several accounts for, I think, four, 
five, or six years between himself and the Respon¬ 
dent, the originals of which had been delivered to the 
Respondent, and that be would file those accounts in 
order that they might be examined by the Respon¬ 
dent, and that as soon as the books arrived at Cal¬ 
cutta, those books should be produced in verification 
of those accounts. 

On the 17th of August, 1850, those books were 
produced and were filed, and the books were handed 
over to a person of the name of Kunhya Lall, for the 
purpose of examination and inspection, according to 
the ordinary course of the Court. The order, ad¬ 
dressed to the Inspector, was in these terms:—“You 
are, therefore, requested to appear in Court, and in 
the presence of both parties or their agents, to in¬ 
spect or compare Plaintiff’s account books, and file a 
report of the correctness or incorrectness of the 
same.” This was to be done in the presence of both 
parties, and, accordingly, the Plaintiff’s agents at¬ 
tended before the Inspector. The Defendant’s agent 
did not think fit to appear until an order had been 
made by the Court, which was pronounced about a 
week afterwards, that in default of appearance on the 
part of the Defendant the Inspector should proceed 


DWARKA 

DOSS 


v. 

Taboo 

Jankee 

I)OSS. 


94 


CASES IN THE PRIVY COUNCIL 


i8SS- 


Dwarka 

DOSS 

V . 

Baboo 

JANKEE 

DOSS. 


ex parte. Hereupon the Defendant’s agent did at¬ 
tend, and objected: and the objection which he made 
was this: not that those books were not the genuine 
accounts which had been kept at Calcutta, not that 
those hooks were incorrect in their general state¬ 
ment ; on the contrary, the Inspector reports that the 
Defendant’s agent upon his attendance inspected those 
accounts, and stated that they were generally accu¬ 
rate ; but he alleged, that with respect to one item in 
these accounts, a parcel of sugar, which had been sold 
five or six years before, he wished lor further ex¬ 
planation ; and that inasmuch as the earliest of those 
accounts included a balance of slill earlier accounts, 


be wished those earlier accounts to be produced. The 
Inspector told him that he either could not or did not 
think it was his duty to comply with these requisi¬ 
tions ; but that if any objections were pointed out, 
either to a particular item, or to the general accuracy 
of the accounts, or if anything was produced on the 
part of the Defendant showing that those accounts 
were defective by reason of errors in the earlier ac¬ 
counts, he would pay attention to those objections 
The agent attended again on the following day, and 
repeated the same objections, and, upon those objec¬ 
tions being disallowed, he stated that lie would apply 
lo the Court, for an order giving directions as to the 
Inspector’s proceedings. He took no step whatever 
in pursuance of this threat, if I may so call it ; he 
never attended again before the Inspector, and the In¬ 
spector, therefore, proceeded e* parte with the exami¬ 
nation of those accounts. He made his report on the 
tl of September, 1850, and the result of that report 
Z «... he bed felly invented aad d 

Z* a—, the. the «eeo„„l, had beea 

kept, that with two trifling exceptions, not necessai. 
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to be particularly adverted to, the accounts in the 
books corresponded with the accounts alleged to 
have been delivered to the Respondent, and that 

^ it was proved to him, by the production of va¬ 
rious letters from the Respondent to the Appellant, 
that those accounts so alleged to have been deli¬ 

vered, actually had been delivered, it being found, 
of course, that there was this balance, subject to a 
trifling modification due from the Respondent to the 
Appellant. 

Now, the Inspector’s report is evidence, but not. 
conclusive evidence, and it is open to the parties to 
contradict, by evidence produced on the other side, 

the statements contained in that report. No “ refu¬ 

tation,” however, (as it is called,) of that report was 
filed by the Respondent. But, on the 9th of Septem¬ 
ber, 1850, he presented a petition praying to be at 
liberty then to go into evidence for the purpose of 
refuting that report, and lie was told that as long as 
the case remained open until the record was closed, 
it was perfectly competent to him to go into evidence. 
He had asked for three weeks. In point of fact, at 
least two months elapsed, before the matter came on 
tor hearing, but not one particle of evidence was pro¬ 
duced during that period on the part of the Respon¬ 
dent in ‘‘refutation” (as he calls it) of this report. 
The other evidence produced by the Appellant in the 
action was this: He produced the award which had 
been made, and he proved by the examination of the 
► arbitrator who had made that award, the submission 

(which was not denied), and the fact that he had 
made that award after a careful examination, not onlv 
of all the documents in the possession of the Appel¬ 
lant, but of the letters and books in the possession of 
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the Respondent, and that he came td the conclusion 
that the item of Rs. 4,811 had been properly charged 
by the Appellant to the Respondent, and that with 
respect to the item of Rs. 1,500 that belonged to 
another account, and was not included in the Benares 
account. He proved further that this award, of which 
the Respondent affected to know nothing, had been 
actually signed in the presence of the Respondent’s 
agent, that one copy had been delivered to the Ap¬ 
pellant, and the other copy had been delivered to a 
person called Gobundlmr Doss, for the purpose of 
being handed over to the Respondent. The fact of 
this award being made, and made under the circum¬ 
stances I have stated, was confirmed bv the evidence 

* • 

of another person, a witness who was present, and 
who speaks to those facts. The Appellant went fur¬ 
ther into evidence for the purpose of proving the 
various admissions alleged to have been made by the 
Respondent, by which, as it was stated, he had con¬ 
sented to pay the balance of the account, provided 
this particular item of Rs. 4,800 were deducted. 
Four or five witnesses were produced for the purpose 
of establishing those allegations. 

The evidence upon these admissions was dissected 
with consummate ability by Mr. Field, on be¬ 
half of the Respondent. The Judge in the Zillah 
Court does not appear to have placed much reliance 
upon those witnesses, and the Judges of the Su¬ 
perior Court were of opinion that considering the 
usages and habits of India, it was entirely incre¬ 
dible that such conversations could have taken place. 
And the experience of one of their Lordships, who 
is familiar with that country, confirms in that respect 
the opinions of the Judges. But upon the other 
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evidence, on the 23rd of November , 1850, the Judge 
of the Zillah Court pronounced a judgment which I 
must say entitles him to very great credit. He exa¬ 
mines the case with the utmost care. He discusses 
the principles upon which the judgment is to he 
founded. He gives his opinion as to the weight to 
be attributed to each distinct portion of the evidence, 
and he comes to the conclusion, that in the absence 
of all evidence on the part of the Defendant (who pro¬ 
duced no evidence whatever), there was sufficient to 
entitle the Plaintiff to the judgment which he claimed. 
And, accordingly, judgment was pronounced in his 
favour for the amount of the debt, with costs. 
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On the 30th of December , 1850, the Respondent 
presented a petition for a review of that judgment, 
and the first paragraph in the petition for review 
strongly confirms the view which their Lordships take 
of this case, namely, that the real questions between 
the parties were these and these only ; first, as to 
the accuracy of the two items complained of in the 
Plaintiff’s account of Rs. 1,500 and Rs. 4,800 ; and, 
on the other hand, the set-off alleged on the part of 
the Defendant, the fact of the balance being* turned in 
his favour, as he alleged, by various other accounts 
subsisting between the parties, and which ought to be 
taken into consideration when they were dealing with 
the Benares account. For in that petition for review 
he states, “ The following was substantially the reply 
which the Petitioner made to the above-named charge, 
namely, that according to the accounts. Petitioner has 
large sums to receive from Plaintiff on account of 
agencies in other Districts, and that the present suit 
cannot be brought against Petitioner.” 

H 
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That petition of review was refused, and on the 
31st of December lie presented a regular petition of 
appeal. ■ 

The appeal came on for hearing on the 20th of 
April, 1852, and the Judges of the Sudder Court re¬ 
versed the judgment of the Zilliah Court, and they 
appear to have proceeded upon three grounds: First, 
that the accounts had not been satisfactorily made 
out. Secondly, that the award was not sufficiently 
proved, and it was in itself open to great suspicion. 
And, thirdly, that the evidence proving or affecting 
to prove the admissions of the Respondent was not 
worthy of credit. 

On the last of these grounds their Lordships are 
not, as I have already intimated, disposed to differ 
from the Judges of the Sudder Court. But we feel 
ourselves unable to agree with them upon the other 
two grounds of their judgment. It is perfectly true 
that the regular proof of books and accounts, requires 
that the clerks who have kept those accounts, or 
some person competent to speak to the facts, should 
be called to prove that they have been regularly kept, 
and to prove their general accuracy. But the ques¬ 
tion is, whether having regard to the issue joined 
between these parties, and the facts which must 
be taken to have been impliedly admitted between 
them, and to what took place before the Inspector 
when those books were produced to him, whether, 
having regard to these circumstances, the necessity 
of that strict proof was not removed, and whether it 
is possible for the Court to hold that any doubt can 
exist as to the genuineness of those accounts, or as to 
the accuracy of those accounts, excepting in the par- 
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ticulars to which objections have been specifically 
made, and which objections had been distinctly, and 
in our opinion properly, overruled. 

Now, their Lordships arc of opinion, that what had 

taken place was abundantly sufficient to remove the 

* 

objection on the ground of the absence of that strict 
proof. It appears that witnesses, to afford that proof, 
had been tendered for examination, that a commis¬ 
sion issued at Calcutta for the purpose, and that that 
commission had been returned without any evidence 
being taken under it. It is alleged that it happened 
by mistake. There is no proof of that. Of course, 
therefore, we do not at all found our judgment upon 
that. But having regard to the fact that the genuine¬ 
ness of those books was not disputed when they were 
offered to the Inspector, and that their accuracy was 
not disputed bv the Respondent’s agent, who attended 
to examine them, but that, on the contrary, their 
general accuracy was admitted; that the accounts con¬ 
tained in those books had been for several months 
open to the inspection of the Respondent, with power 
to him to point out any inaccuracies, if any inaccura¬ 
cies existed, and that lie had in his own possession 
means at any moment of disproving the accuracy of 
those books (if inaccurate they were) by the produc¬ 
tion of his own accounts, books, and vouchers, their 
Lordships are of opinion that there was a prima facie 
case for the establishment of those accounts, and that 
then the only question was, whether the particular 
items objected to had been made out by the Appel¬ 
lant, and whether the set-off alleged on the part of 
the Respondent had been established. 

Now, with respect to the award, the Judges of the 

Sudftcr Court state, that it is open to great suspicion 

n 2 


1855. 

v ^ 

Dwarka 

DOSS 

V. 

Baboo 

JANKEE 

DOSS. 


100 


CASES IN THE PRIVY COUNCIL 


1855- 

dwarka 

Doss 

V. 

Baboo 

JANKEE 

DOSS. 


on the ground that the award was not made for more 
than twelve months after the submission to arbitra¬ 
tion. Their Lordships cannot think that that is a 
sufficient ground for doubting the fact of the award 
having been made. Some determination must have 
been come to under the submission, which is not de¬ 
nied ; and the fact of that award having been made 
is distinctly sworn to by the arbitrator who made it, 
and by another witness who was present upon the 
occasion of its being signed. 


Upon the whole, therefore, their Lordships are of 
opinion, that the judgment of the Sadder Court must 
be reversed, that the judgment of the Zillah Court 
must be re-established, and that the costs of the pro¬ 
ceedings in the Sadder Court must be paid by the 
Respondent to the Appellant ; but that considering 
the great weight which is to be attributed to the judg¬ 
ment of the Sadder Court, and the doubt which un¬ 
questionably exists upon some parts of the case, it 
will not be fit to award any costs of the proceedings 
in this Court. 
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Raja Lelanund Sing Bahapoor - - Appellant, 

AND 

The Government of Bengal - - - - Respondent * 

On appeal from the Court of the Special Commissioners 
for the Districts of Calcutta and Moorshedahad . 


Lond T,„,nr— Glialwal Tenure—Nature and incidents of—Succession 

by Cover,uncut in Permanent Settlement Regulation of 
1*!M— Construction. 7 

IK 11k- tenure <»i filial troll g, the lauds are held under a grant from the 
ruling power, l»y the performance of the defined duty of the Ghat wal guard¬ 
ing the (thats or passes. 6 

,a8t seis ®<l» the lands descend entire 

to a male lieir, as Ghat wal. 

Exposition of the principles which induced the Government to recog- 

\ * ** .. Je ° f •rV K ;i Zr, " i J' dars *»■ Bengal, as landowners, and to make 
tin Settlement with them tor a permanent annual jumma. 

Under the provisions of the Decennial Settlement of 1789, the Bengal 

the whole of the Zemindar,, of Khumck- 


gore including certain (Utahrail,/ lands, at a fixed iumma. This Settle¬ 
ment was made perpetual in 1790, under Ben. Reg. 1., of 1793 at the 

the'm.r'w IU ,838 ’ tho Government set up a claim to resume, for 

S .H \ \ T Se r r V VL ’ ,, 1 ,K V' SS, ‘- Ssnu, " t , th e Ghatwally lands in this Zemindary 
Such claim dismissed, by reason,— 5 

iirst. That the Ghatwally lands were part of the Zcmindaru of Kim 
n^P°rc and were included in the Permanent k-Ulenfent oF the ^emt: 
7 , and cohered by the jumma assessed on that Zemindaru • and 

«nder°el *4* sin ‘«™« were not SaM^to resumption 

to Zemindar, for lannaU, ’$ po'.iee ostahlishnlontai' 0 ' 1 " a "°" i * 1,CC3 “»*> 

In eireumstanees respecting the enforcement by Government of their 
cla.m to resume these an,Is, the Judicial Committee, in reversing the 
decree ot the Special Commissioners decreed all the costs incurred in 

Government 11,83 ^ “' 13 C °" rt ’ *“ be P ai<1 *>? Beng 


In this suit the Government of Bengal sought to 
establish their right to resume and assess with re¬ 
venue certain Ghatwally lands, containing 755 beghas, 


I 3 th. 14th & 

*S*E June. 
>^ 55 - 


* Present .* flit* Right Hon. T. Pemberton Leigh, the Right 
Hon, the Lorjl_.Iust.ee Knight Bruce, the Right Hon. Sir Edward 

tlie Lord Justice Turner, and the 


Ryan, the Right Hon. 
Hon. Sir John Pattcson. 
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attached to Ghat Foujdar in Tup pa Dhumsaeen, in 
Pergunnah Garda, forming- part of the Zemindary of 
Khu ruck pore, situate in the District of Bhagulpore, in 
Behar, in the possession of Toofany Sing, as Ghatwal, 
on the ground that they were held as La-khiraj, with¬ 
out sufficient title to exemption from payment of 
revenue. 

At the time when this suit was commenced, Maha 
Raja Rehmut All Khan was the Zemindar in posses¬ 
sion of an extensive Zemindary and principality called 
the Khu ruck pore estate, within which the lands in 
question were situate, and of which they had always 
formed part. Raja Biddianund Sing, since deceased, 
represented by the present Appellant, his son and heir, 
and one Balnath Sahoo, became during the progress of 
the suit the purchasers at public auction of that Zemin¬ 
dar y together with the rights of Maha Raja Rehmut 
Ali Khan therein, and they were subsequently as such 
auction purchasers made parties to the suit. The 
Khu ruck pore estates, including the Raj and princi¬ 
pality, had descended through a long line of ances¬ 
tors on Maha Raja Rehmut Ali Khan. The Zemin¬ 
dary was in the possession of this family at the time 
of the accession of the East India Company to the 
Dewanny in 1765, and it had been in their possession 
from a period long anterior thereto. 

The origin and nature of Ghatwal tenure is fully 
stated and explained in the judgment. It appears that 
long before 1765, the Zemindars of the Klmruckpore 
estates had created certain Ghat wall y tenures for the 
purpose of protecting their Zemindary from the at¬ 
tacks of mountaineers and other turbulent people m 
their neighbourhood ; and those tenures embraced the 
whole of the lands lying within the village of Dhum- 
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saeen, of which Ihe lands in question had always 
formed part, as well as lands in other villages belong¬ 
ing* to and also forming* part of the Khuruckpore es¬ 
tates. These lands, held in Ghatwally tenure, were 
apportioned and attached by the Zemindar to parti¬ 
cular Ghats, or passes, including the Foujdar Ghat, to 
which were apportioned and attached, amongst other 
lands, the 755 bey has of land in question. At the 
same time persons were selected and appointed by the 
Zemindar to perform the duties of Ghatwals at those 
several Ghats, and as such to act as the servants and 
dependants of the Zemindary for the time being j and 
among those Ghatwals, the Zemindar, from time to 
time, allotted and apportioned the lands, which were 
held by them on condition of their peroforming those 
duties in lieu ol wages, but subject also to the payment 


of a lixed rate ot rent to the Zemindar for and in re¬ 
spect of the cultivated laud allotted to them, and foi 
and. in respect ot the land which they might there¬ 
at tei biing into cultivation. These Ghatwals were 
appointed, and their lands were at the same time 
granted to them by formal sunuds and grants made 
and executed by the Zemindars, who thereby reserved 
to themselves the power of dismissing such Ghatwals, 
and appointing others in their stead as they might 
see lit, or it they failed to perform efficiently the ser- 


Mces required ol them. Thus a permanent guarc 
was established under the absolute control of tin 
Zemindar lor the protection of his Zemindary anc 
the Ryots, as well as travellers and wayfarers, ac 
coiding to the ancient custom ol the country, anc 
which custom still prevails throughout those Districts 
of India in immediate proximity to the mountair 
ranges, as a security against the inroads and at- 
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lacks of tlie mountaineers and other turbulent people 
banded together for the purposes of robbery and 
plunder. 

The proceedings out of which this appeal arose were 
commenced in the year 1836, by the Sudder Board of 
Revenue giving instructions to Mr. Travers, the Spe¬ 
cial Deputy Collector of the District of Bhagulpore, 
to investigate the question of the Ghat wally tenures, 
and the right of Government to revenue from the 
lands held by Ghatwals in his District. 

Mr. Travers accordingly proceeded to make the in¬ 
quiry, and, in May, 1838, eleven suits were instituted 
before him on behalf of Government against different 
Ghat teals to assert the Government’s right to assess 
the Ghatwally lands in Twppa Dhutnsaeen with revenue. 
In one of these suits, Toofany Sing of Ghat Foujdar 
was the Defendant, and the question there raised and 
which was the subject of this appeal, was the right 
of the Government to attach and resume for non-pay¬ 
ment of revenue these 755 beghas ol land. The pro¬ 
ceedings, to which Too fang Sing was a party, involved 
the same question as that in the ten other suits, and 
the question with regard to them was agreed to be 
determined by the result of his suit. 

A summary of the various proceedings before the 
Collector and Special Commissioners, and their re¬ 
spective decrees, will be found in their Lordships’ 

judgment. 

By a final decree, dated the 27th of June, 1845, 
made by the Special Commissioner, Mr. Moore, in 
favour of the Government, these lands were directed 
to be resinned and assessed under cl. 4, sec. 8, Reg. 
I. ol 1793, as being granted for police establish¬ 
ments. 
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The present appeal was from this decree. 


At the hearing-, two grounds were taken by the 
Appellant against the Government’s right of resump¬ 
tion. First, that Ghativally lands were by the nature 
of their tenure held by, and formed part of, the Zemin¬ 
dary of Khuruckpore, and were included in the De¬ 
cennial Settlement made between the Zemindar and 
Government in 1790, by which the Zemindary of 
Khur uck pure was assessed at a fixed jumma, which 
Settlement was made permanent by Ben. Keg. I. of 
1/9b, and that such Settlement could not now be re¬ 
opened. Second, that even if these lands were not in¬ 
cluded in the Permanent Settlement, they were exempt 
from resumption for taxation by the State, as they had 
been held for sixty years, from the date of the Com¬ 
pany’s accession to the Dewanny, without paying rent, 
which operated as a prescriptive bar to the Govern¬ 
ment’s right to resume. 


The Bengal Government relied upon their right 
to resume and assess these lands under Ben. Keg. I. 
of 1793, sec. 8, cl. 4, and contended, that previously 
to the passing of that Kegulation, respecting the Per¬ 
manent Settlement of the revenue, the produce of 
the Ghat wally lands was appropriated by the Zemin¬ 
dar to the maintenance of tlm T amt ah, or police esta¬ 
blishments; and by that Kegulation, in consequence 
of the Government having taken upon itself the 
charge of maintaining the police of the country, 
lands of that tenure were made liable to assessment 
ot re\ enue, in addition to the jumma assessed on 
the Zemindary by the Permanent Settlement, and 
that the jumma assessed by the Permanent Settle- 
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ment on the Zemindary of Khnruckpore, in fact, in¬ 
cluded no sum assessed in respect of the produce 
appropriated from these lands to the maintenance 
of the police establishments. 

The authorities referred to 011 these points were:— 

As to the nature and tenure of Ghativally lands, 
Hit rial Sing v. Jorawum Singli (a). 

Upon the right of the Government to resume, Ben.* 
Kegs. LXXII., sec. 31 of 1791, XLIX. of 1792, 
secs. 1, 2; L. of 1792, sec. 17; I. of 1793, sec. 8, 
cl. 4; VIII. of 1793, secs. 36 & 41; XXII. of 1793, 
sec. 2; XXIII. of 1793, sec. 36; XXVII. of 1793, 
sec. 5, cl. 4; XXV. of 1803, XXIX. of 1814, II. of 
1819; IX. of 1825; and 2 Harrington's Analysis, 
p. 236. ' : 

And, that the Government’s claim was barred by 
prescription, Malta Raja Dheeraj Raja Mahatab Chund 
Bahadoor v. The Bengal Government (b), Ben. Kegs., 
II. of 1805, sec. 2, cl. 2, and II. of 1819. 

Mr. R. Palmer, Q. C., and Mr. Leith, for the 
Appellant; and 

Mr. Wig ram, Q. 0., Mr. Lloyd, Q. 0., and Mr. 

Melvill, for the Bengal Government. 

At the conclusion of the argument, judgment was 
postponed, and was now delivered by 

The Bight Hon. T. Pemberton Leigh: 

The question to be decided in this case is the 
validity of a claim made by the East India Company 
to resume, for the purposes of revenue assessment, 

(«) 6 Ben. Slid. Dew. Bop. 109. 

(9) 4 Moore’s Ind, App. Cases, 466. 
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against the Raja of Kliuruckpore, 755 be alias of land, 
(between three and four hundred acres,) part of his 
Zemindary. Their Lordships had no doubt, at the 
hearing of the appeal, as to the advice which it would 
he their duty to tender to Her Majesty; but it was 
stated that there were ten other suits which would be 
governed by the present decision, and it was obvious, 
from the nature of the claim, that if it could be main¬ 
tained, it might affect a very great extent of land 
throughout the Provinces included in the Decennial 
Settlement. Their Lordships were, therefore, anxious 
to explain fully the grounds of their opinion, and by 
enabling parties to judge what cases will or will not 
fall within their decision, to prevent, as far as possi¬ 
ble, further litigation. 

The lands sought to be resumed, are of what is 
called Ghatwally tenure, and the great question in the 
case is, whether lands of this description are liable to 
he resumed under Regulation T. of 1793, sec. 8, cl. 4, 
relating to Tannah, or police establishments. 

As the question depends on the effect of the Settle¬ 
ment of 1793, and the changes which were then In¬ 
troduced, it will be convenient to advert to the state 
of these Provinces, and the mode in which they were 
administered previously to that time. The three Pro¬ 
vinces of Bengal, Behar, and Orissa , were ceded by the 
Mogul to the East India Company, in the year 1765. 

At this time the territorial division of the country 
was into mouzas , or villages, occupied by Ryots; 
Pergimnahs , eacli of which included several villages; 
and Zemindaries , varying in extent, from a moderate 
English estate, to Districts equal to or larger than 
many European principalities. The Zemindary of 
Reerblionm, which immediately adjoins Khuritckpore, is 
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stated in a document, dated in 1786, to which we 
shall have occasion to refer, to be twice as large as 
the Kingdom of Sardinia. Khnruckpore was probably 
of inferior but still of vast extent. 

Many of the greater Zemindars, within their re¬ 
spective Zemindaries , were entrusted with rights, and 
charged with duties, which properly belonged to the 
Government. They had authority to collect from 
the Spots a certain portion of the gross produce of the 
lands. They, in many cases, imposed taxes and 
levied lolls, and they increased their income by fees, 
perquisites, and similar exactions, not wholly un¬ 
known to more recent times and more civilised 
nations. On the other hand, they were bound to 
maintain peace and order, and administer justice 
within their Zemindaries , and, for that purpose, they 
had to keep up Courts of civil and criminal justice, 
to employ Kazees, Cannon goes, and Tannahdars, or 
a police force. But while, as against the Spots and 
other inhabitants within their territories, many of these 
potentates exercised almost regal authority, they 
were, as against the Government, little more than 
stewards or administrators. Their Zemindaries were 
granted to them only from year to year; the amount 
of their jitmma, or yearly payment to Government., was 
varied, or might be varied, annually; it was an arbi¬ 
trary sum fixed by the Government officers, calcu¬ 
lated upon the gross produce of the Zemindarp from 
all sources, after making an allowance to the Zemin¬ 
dar for his maintenance, and for the expenses of the 
collection and of discharging the public duties with 
which he was entrusted by the Government. Amongst 
the lands thus granted to the Zemindars were often 
included lands which had been appropriated to the 
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payment and support of public officers of the Zemin - 
daries, or villages included in them. These lands 
were called Chackeran lands; and it appears that under 
the ancient system such lands were usually exempted 
from assessment in favour of the Zemindar, though 
they had no legal title to exemption. But there was 
another class of lands called La-khiraj, which, by 
reason of a special exemption in a royal grant, or by 
having been legally devoted to religious uses, or by 
other means, had become or were claimed by their 
owners to be free from Khiraj, or assessment to the 
Government. 

The police of the country was maintained by means 
of Tannahdars, or police officers, kept by the Zemin¬ 
dars, and appointed and paid by them; but, where 
no other provision existed for their maintenance, the 
expense was in effect defrayed by the Government, 
either by direct allowances to the Zemindar, or by de¬ 
duction from his jumma, or by excluding* from assess¬ 
ment, or assessing below their value, lands appro¬ 
priated to that purpose by the Zemindar. 

Tn addition to the police force thus kept by the 

Zemindar, at the expense of the Government, and 

which seems to have been usually very inefficient, 

private individuals and communities were accustomed 

to keep watchmen for the protection of their persons 

and property, under the name of Chokeedars, and vari- 

% 

ous other names, who were paid by their employers, 

and from whom no allowance was made bv the Go- 

% 

vernment. 

Besides the disorder which prevailed generally 
through the Provinces, particular Districts were ex¬ 
posed to ravages of a different description. The 
mountain or hill districts in Tndia were at this lime 
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inhabited by lawless tribes, asserting a wild independ¬ 
ence, often of a different race and different religion 
from the inhabitants of the plains, who were fre¬ 
quently subjected to marauding* expeditions by their 
more warlike neighbours. The prevent these incur¬ 
sions it was necessary to guard and watch the Ghats, 
or mountain passes, through which these hostile de¬ 
scents were made; and the Mahometan rulers esta¬ 
blished a tenure called Ghat wall y tenure, by which 
lands were granted to individuals, often of high rank, 
at a low rent, or without rent, on condition of their 
performing these duties, and protecting and preserv¬ 
ing* order in the neighbouring Districts. 

Nothing could be more deplorable than the state of 
the Provinces under this system. Murder and rapine 
were common throughout the country; more than 
half the lands were waste and uncultivated; and 
neither the Ryots nor the Zemindars had any induce¬ 
ment to improve them, as any increase in their value 
had only the effect of increasing the Government as¬ 
sessment. 

It was considered bv the East India Company that 
the first step towards a better system of government 
and the amelioration of the condition of their subjects 
would be to convert the Zemindars into landowners, 
and to fix a permanent annual jumma, or assessment to 
the Government, according to the existing value, so 
as to leave to the land proprietors the benefit of all 
subsequent improvements. 

Accordingly, they determined to make the assess¬ 
ment in the first instance for a period of ten years, 
with a view to its being ultimately made permanent. 

In 1789, the original Rules and Orders for the Pe¬ 
rennial Settlement of Briar were issued; the Settle- 
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men! in the other Provinces being issued in sub¬ 
sequent years. 

In 1791, by Regulation LXXII., an amended Code 
of Regulations relative to the Decennial Settlement 
of Benrjal, Bohar, and Orissa was promulgated. 

By section 1 of that Regulation it was provided, 
that a new settlement of the land revenue should be 
concluded for a period of ten years. 

By section 2, it was provided, that it should be at 
the same time notified to the landowners with whom 
the settlement might be concluded, that the assess¬ 
ment fixed by the Decennial Settlement would be 
continued after the expiration of the ten years, and 
remain unalterable for ever, provided such conti¬ 
nuance should meet the approbation of the Court of 
Directors. 

By section 31, it was ordered, that the allowances 
of the Kazoos and Canoongoes , heretofore paid by the 
landholders, as well as any public pensions hitherto 
paid through the landholders, be added to the amount 
of their jnmma, and be in future paid by the Collec¬ 
tors on the part of Government. 

The assessment was to be exclusive of all La-hhiraj 
lands, whether exempt from Khiraj with or without 
authority. 

The Chackoran lands, or lands held by public officers 
and private servants in lieu of wages, were not to be 
excluded, but were to be subject to assessment in 
common with the other lands in the Zemindar?/, the 
exemption which such lands had previously enjoyed 
being thus destroyed. 

The landholders were declared responsible for the 
peace of their Districts as theretofore, and were to act 
agreeably to such Regulations on this head as might 
be thereafter enacted. 
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The jumma was to be fixed by the Collectors on 
fair and equitable principles, with the # reservation of 
the approbation of the Board of Revenue, to whom 
he was to report the grounds of his decision. 

The Collectors, in fixing the jumma, were to adopt 
the following as a general rule:—that the average 
product of the land in common years be taken as the 
basis of the Settlement, and from this deductions be 
made, equal to the Malika}?a, and Kurcha, leaving the 
remainder as the jumma of Government. 

The Malikana is the allowance made to the Zemindar 


for his maintenance, and the disbursements and out¬ 
goings allowed to him against his receipts fall under 
the term “ Kurcha.” 

At this period Raja Kadir Ali was the Zemin¬ 
dar of Khv ruck pore. This Zemindary is situated in 
the Zilla of Baphulporc, on the frontier of the Pro¬ 
vince of Bchar , and forms a considerable principality, 
including many Perynnnahs, and, amongst, others, the 
Pcrqunnah of fiord a, in which the lands in dispute 
lie. A very large quantity of lands within this Dis¬ 
trict had been granted by the ancestors of the Raja 
on the Ghatwally tenure before described. Tn the 


Tnppa of Dhnmsaeen, a subdivision of the Perqnnnah 
of Garda, no less than thirty-five villages were held 
at this time upon this tenure by Ghatwah, and, 
amongst others, the lands in question by an ancestor 
of the original Defendant in these proceedings. 

The extent and particulars of these vast estates, 
nnd the nature of the GhaUcaRy tenures, were well 
known to the Government of Bengal at the time 
when the settlement was made. Some years before, 
in consequence of disturbances which had taken place 
in the country during the time of Kadir Alps father, 
tho Government had found it necessary to interfere 
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with a military force, and having displaced the then 
Baja and restored tranquillity, had placed the Zemin¬ 
dar?/ under the charge of one of their own officers, 
Mr. An (Justus Cleavland, who had the management of 
it up to the year 1781, about which time Kadir All (his 
father having died) was put into possession of the Raj, 

It appears from evidence in the cause (the report 
of the Collector of Baphulpore , of the 19th of Novem¬ 
ber. 1813), that Mr. Cleavland , during the time that 
he was in charge of these estates, had granted no less 
than 8/,084 hr films of land in this and (we presume 
from tlie extent) 1 lie adjoining District upon GhatwaUy 
tenure, in conformity with the orders of Government. 

Tt appears from other evidence (in Mr. 'Suther¬ 
land's Report, dated the 8th of June, 1819) that the 
grants before Mr. Cleavland’s time to the Ghatwals re¬ 
served a payment of two annas per beplia, as a fee or 
perquisite to the Zemindar ; that some sunuds were 
granted unadvisedly by Mr. Cleavland without such 
reservation, but that lie afterwards insisted on such 
payment being made to the Government while he 
was in charge on behalf of the Government, and that 
all grants subsequently made by the Baja of Khnrueb- 
pnre contained the same reservation. 

In 1789-90 the jnmma to be paid by Kadir AH was 
to be fixed, with a view to the Permanent Settlement 
As might bo expected, considering the magnitude of 
the estale, it appears to have undergone great consi¬ 
deration. Every village was enumerated and entered 
in a register ; the deductions and allowances to be 
made out of the income, and the particulars of the 
lands to be excepted from the assessment (for some 
lands, called Nanlar lands, were excepted), were the 
subject of correspondence between the Collector of 
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the District and the President and Board of Revenue 
al Fort William, and linallv the prnma was fixed at 
Rs. 65,459. 8a. 10Jp. * * , . 

It is beyond dispute, and, indeed, in this case has 
been fairly admitted, that the Ghatwally lands formed 
part of the Zemwdary. It is equally clear that they 
were included in, and covered by, this assessment. 
Had thev been excluded, the accounts to show it are 
in tlie possession of tlie Government, and might have 
been produced ; but the contrary is perfectly clear 
upon the evidence, and indeed is found as a fact in 
the cause by the Special Commissioner, Mr. Moore, 
in his judgment of the 17th of May, 1843. 

Whether these lands were or were not productive 
of revenue to the Zjcmindar at this time, is not mate¬ 
rial ; though, if it were important, a careful examina¬ 
tion of the evidence has satisfied their Lordships that 
there was some profit derived from them by the Zemin 
day even in money ; but, at all events, he derived the 
benefit arising from the services of the Ghatwals, and 
enjoyed the valuable right of appointing the indivi¬ 
duals, who, with the lands, were to take upon them¬ 
selves the duties of the office. It was not the inten¬ 
tion of the Settlement that no lands should be co¬ 
vered bv the junnna which did not actually produce 
income, and, therefore, contribute to increase the 
jumma at that time. On the contrary, probably more 
lhan half the lands in the country were waste and 
unproductive at this period, and one of the main 
objects of the Permanent Settlement was to bring 

them into cultivation. 

Thus matters continued up to the year 1792. The 
Tannahdars, or public police officers appointed by Pie 
Zemindars, had been found very inefficient, and the 
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Government had* appointed officers of tlieir own to 
assist in Keeping order, who had concurrent jurisdic¬ 
tion with those named by the Zemindar. But, in the 
year 1792, the Government determined altogether to 
suppress the Tannahs, or police establishments, main¬ 
tained by the landholders, and to take to themselves 
exclusively the preservation of peace and the preven¬ 
tion of crime by means of a police force of their own, 
to be established at convenient stations throughout the 
provinces. As the landholders were to be relieved 
from the expense to which they were subject for the 
maintenance of the force now to be suppressed, it was 
very reasonable that, where allowances for such ex¬ 
penses had been made by the Government, they 
should no longer be continued, and the Government, 
therefore, resolved to reserve the right of discontinuing 
them, or (where lands had been allowed for the pur¬ 
pose) of resuming them. 

To carry these arrangements into effect, Regulations 
and L., ol 1792, were issued. 

The preamble of Regulation XL1X. recites, in strong 
language, the disorders which prevailed, and the utter 
inefficiency and frequent corruption of the Tannakdars 
employed by the landholders. 


Section 1, provides that the police of the country 
is in future to be considered under the exclusive 
charge of the officers of the Government, who may 
be specially appointed Ho that trust. The landowners 
and farmers of land, who keep up establishments, 
Tannahdars and police officers, for the preservation of 
the peace, are accordingly required to discharge them 


and all landholders and farmers of land are prohibiten 


from entertaining such establishments in future. 

By section 2, landholders and farmers are no longer 
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to be lield responsible for robberies committed on 
their respective estates. Provision is then made for 
the appointment ot‘ a police force in different stations 
throughout the Provinces, each under the charge of a 
Darogha or superintendent, and the whole is subjected 
to the control of the Magistrate. 

It is clear that the police force here spoken of is 
distinct from the Chokeedars and village watchmen, 
for these persons are by the 12th section declared 
subject to the orders of the Daroglia, and by the 12th 
section are ordered to apprehend and send offenders 
ilo the Darogha, and afford every information to 
him. 


By ivegulation L. of the same year, 1792, a tax is 
to be levied within the District of each police esta¬ 
blishment, for defraying' its expenses; and the 17 th 
section, which is very important, is in these words (it 
is a circular addressed to the magistrate of each dis¬ 
trict) :—“ You will report whether the landholders 
of your District have been allowed any deductions on 
their jiniuua, or are in the receipt of any money al¬ 
lowances, or hold any lands either lree oi, or at a re¬ 
duced revenue, for the purposes of keeping up Tan- 
uahdars or other police officers, and also your opinion 
whether the whole, or any, and what part of such de¬ 
ductions, allowances, or produce of such lands may 
with equity he brought to the public account, in 
consideration of the landholders being now prohibited 
from keeping up such establishment, and Govern¬ 
ment having taken upon itself the charge of the 

police. ’ ’ 

Nothing can be clearer than this that the lauds 
referred “to, are lands which the Zemindars had been 
permitted by the Government to hold free from rove- 
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liue, or at a reduced revenue, for the purpose of keep¬ 
ing up Tannahdars ; not lands which the Zemindars 
had permitted other persons to hold fx*ee from rent, 
or at a reduced rent, or lands which such persons had 
a right to hold tree from rent, or at a reduced rent ; 
and that any lands which were in the first predica¬ 
ment were to be reported to the Government by the 
magistrate, together with his opinion, whether it was 
consistent with equity that the whole or any part of 
the produce of such land should be brought to (he 
public account ; and further, that this provision re¬ 
lates and is contined to a class of officers whom the 
Zemindar is no longer permitted to keep. 

Though the Decennial Settlement had been made as 
to the several Provinces of Behar, Bengal , and Orissa 
under different Regulations, and although as to some 
oi the estates the Settlement had not been entirely 
concluded in 1793, it was thought right in that year 
finally to establish its permanency, and for this pur¬ 
pose the celebrated Regulations of 1793 were pub¬ 
lished. 


They were many in number, and after declaring 
the Settlement to be now permanent, re-enacted, with 
some modifications with respect to 'the three Pro¬ 
vinces collectively, the provisions which had been 
previously made with respect to them separateJy. 

The clause relating to the resumption of allowances 
which had been made to the Zemindars for police esta¬ 


blishments, is in these words:—'“ Regulation 1, sec¬ 
tion 8, clause 4. llie jnmma oi those Zemindars , in¬ 
dependent Talookdars , and other actual proprietors of 
land, which is declared fixed in the foregoing articles, 
is to be considered entirely unconnected with, nnd 
exclusive of, any allowances which have been 'made 
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1o them in the adjustment of their jumvia, for keep¬ 
ing up Tannaha, or police establishments, and also of 
the produce of any lands which they may have been 
permitted to appropriate for the same purpose : and 
the Governor-General in Council reserves to himself 
the option of resuming the whole or part of such 
allowances or produce of such lands, according as 
tie may think proper, in consequence of his having 
exonerated the proprietors of land from the charge 
of keeping the peace, and appointed officers on the 
part of Government to superintend the police of the 
country. The Governor-General in Council, how¬ 
ever, declares, that the allowances or produce of lands 
which may be resumed will be appropriated to no 
other purpose but that of defraying the expense of 
the police ; and that instructions will be sent to the 
Collectors not to add such allowances, or the pro¬ 
duce of such lands, to the jumma of the proprietors 
of land, but to collect the amount from them sepa- 

lately. ” 

Upon the meaning of this clause the question in 
this cause depends. It is obvious that it lias refer¬ 
ence to the Police Regulation of 1792, and to the 
allowances with respect to which an inquiry was di¬ 
rected to be made in that year. It is unnecessary, 
therefore, here to repeat the observation already made 

as to tlieir effect. . . . 

B v Regulation XXIII. of 1793, the same inquiries 

directed to be made by the Collectors as had been 
ordered to be made by the Magistrates m 1/92 ; but 

as the language is not precisely the same, it may be 
as tt ell to state the clause at length. It is section .6, 
a „d is in these wordsThe Collectors are to re¬ 
port all allowances that may have been made .he 
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proprietors oi* land for keeping up police establish¬ 
ments, either by deduction from their jumma, or by 
permitting them to appropriate the produce of lands 
tor that purpose, or in any other mode, which may 
not have been already resumed, with their opinion 
how far the whole or any porfion of such allowances 
can with equity be resumed in consequence of the 
proprietors of lands being exonerated from the charge 
of keeping the peace, as declared in Regulation XXII. 
ot 1793:" which Regulation had re-enacted the pro¬ 
visions of Regulation XL1X. of 1792. 

The same provision with respect to Cliackeran and 
La-khiraj lands which had been contained in Hje 
Regulations of 1789 are repeated in those of 1793, 
namely, that the Cliackeran lands should be included 
in the Settlement, and the La-khiraj lands excluded 
from it. 


Although both the La-khiraj lands and the Tannah- 
danj lands are reserved for further inquiry under these 
Regulations, there was obviously a great distinction 
between them with respect to the period at which the 
decision relating to them ought to be made. 

The La-khiraj lands were separate from the Zemin- 
(larij, and were excepted out of the Settlement. The 
validity ot the exemption claimed for them depended 
on the validity of the grant under which it was 
claimed. Very many of the grants were believed to 
be 1 raudulent ; but each case was to depend upon its 
own circumstances. The investigation of such cir¬ 
cumstances might occupy a long time, and a disco¬ 
very of grounds of suspicion might take place at any 
period. As these lands were not to be included in 

the Settlement, no great inconvenience could arise 
from delay. 
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Hut with respect to the allowances for a police 
force made by the Government, whether in land or m 
money, the case was quite different. They were in¬ 
cluded in the Settlement, and if any additional charge 
was to be thrown upon the landholders in respect of 
such allowances, it was necessary that it should be 
ascertained as part of the Settlement. No difficulty 
in ascertaining the fact could possibly exist. The 
assessment had been very recently made, and the 
officers who had made it must, in every case, be per¬ 
fectly aware whether any such allowances had or had 

not been made. 

In pursuance of these Regulations, Mr. Dickenson 
the Collector of Bhaghulpore, was required to report 
whether, in the Settlement for Khuruckpore, any such 
allowances had been made ; and on the 29th of April, 
1794, he makes his report in the negative. k is 
words are these (contained in a letter addressed to the 
President and Members of the Board of Revenue of 
Fort William, relating to this and other Zemindanes ). 
—“In obedience to the 36th Article, I have made 
the necessary inquiries, but do not find that any 
allowances, either by deduction from their ymnma, per¬ 
mission to appropriate the produce ot lands, or anj 
other mode, have been granted to any proprietor tor 

keeping up a police establishment.” 

This inquire took place before any permanent 

■••rant had been made of this Zemin,lanj and with a 
view to such grant. No claim to resumption of land 
m- to alteration of jumma was, or, upon the footing of 
L report possiblj could be, set up by the Govern¬ 
ment ; and nearly two years afterwards, name y, o 
the 25th of Januarp, 1796, the Government made a 
.■rant to the Raja, of the whole Zennndary of Khu- 
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ruck-pore, including the lands in question, to hold to 
him in perpetuity at the jumma assessed in 1789—90, 
namely, Rs. 65,459. 8a. 10Jp. 

It is said that Mr. Dickenson made this report 
under a mistake. A mistake of what? Not of facts, 
certainly. The existence and nature of these Ghat- 
ivully tenures, the extent to which they prevailed in 
this District, and the mode in which they had been 
dealt with in making the assessment, must, from the 
circumstances which have been stated, have been 
perfectly familiar both to the Collector and to the 
Hoard of Revenue. 
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Hut was he under a mistake of law? That he con¬ 
sidered the Ghaiivally lands as not within the mean¬ 
ing of the clause in question is abundantly clear, and 
if lie was mistaken as to the intentions of the Govern¬ 


ment who had framed it, a mistake so deeply affecting 

their revenues, and reaching to such a great extent 

ot territory, must at once have excited the remarks 

and the remonstrance of the Revenue Board ; but 

they make no objection to his view of the subject, 

and, accordingly, the grant is made on the terms 

already stated: the grantee holds under it, aud for 

more than forty years no attempt is made to dis- 
lurb il. 

1( would seem to be very difficult, under such cir¬ 
cumstances, to permit any part of the lands so 
granted to be resumed on any allegation of mistake, 
if there were reason to suppose that any mistake has 


been made. 

Indeed, by Regulation II. of 1819, the East India 
Company formally “renounce all claim on the parr of 
Government to additional revenue from lands which 
were included within the limits of estates for which a 
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Permanent Settlement lias been concluded, at the pe¬ 
riod when such Settlement was so concluded, whether 
on the plea of error or fraud, or any pretext what¬ 
ever, saving, of course, mehals expressly excluded 

from the operation of the Settlement.” 

But their Lordships are far from thinking that theie 
was any mistake either on the part of the Collector or 
of the Board of Revenue. All the information which 
their Lordships can obtain with respect to those lands 

leads to a different conclusion. 

In Mr. Grant ’s Analysis of the Finances of Bengal, 

addressed to the Court of Directors, in the year 17S6, 
and printed in the Appendix to the Fifth Report of 
the Select Committee on the Affairs of the East India 
Company, p. 268, the Zeminclary of Beerbhoom is stated 
to have been conferred by Jajfier Khan on an Afghan 
or Patau tribe, “for the political purpose of guarding 
the frontiers on the west against the incursions of the 
barbarous Hindoos of Jharcund, by means of a war¬ 
like Maliomedan peasantry entertained as a standing 
militia, with suitabe territorial allotments, under a 
principal landholder;” and Mr. Grant afterwards de¬ 
scribes the tenure “as in some respects corresponding 
with the ancient military fiefs of Europe, inasmuch as 
certain lands were held La-khiraj, or exempt from the 
payment of rent, and to be applied solely to the 

maintenance of troops.” 

There is no doubt that the tenures here spoken ot 
are Ghativally tenures, though they are not men 


Honed by that name. _ 

Beerbhoom immediately adjoins Khuruc k pore,aud 

in 1795 some Ghativally lands were transferred Horn 
Beerbhoom to the District of Bliagulpore, in which Khu- 

XU - »*■«. “ 1797 ia “ d * ot "** •“ 
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description were transferred from Bhagulpore to Betr- 
bhovm . 


In 1813, a report was made by the Collector of 
Bhagulpore to the Magistrate of Beerhhoom, in answer 


to certain inquiries with respect to Ghatwally lands 
in his District. The Collector states, that the Ghat- 
wall g lands in his District are of four kinds: First. 
The lands already referred to as granted by Mr. 
Cl earland. These he states to have been allotted in 
the environs of the forests, at the foot of certain 
mountains, which ho names in various Pergunnahs, 
and amongst others “ Pergunnah Kankjole, and in 
some other villages of the Khuruclcpore estates, to 
certain Ghat waist and watchmen in lieu of salaries, in 
the proportion of the number of watchmen attending 
the said Gliatwals to attend to and guard the watch 
stations at the passes, and to patrol the precincts of 
the villages, that no mountaineers might be able 1o 
descend from those passes of the mountains to com¬ 
mit night attacks, to invade or assault, or to plunder 
money or cattle, or to create disturbance.” The se¬ 
cond class the report describes as, “The Ghatwals 


attached to the Khuruclcpore estates, who pay a stipu¬ 
lated rate of rent for their lands and villages, being 
bound to protect and guard the highways, to watch 
the stations at the passes, to prevent disturbances 
being created by the mountaineers, thieves, and high¬ 
waymen. They hold their lands in virtue of stnnnd<t 
granted by the Zemindar of Khuruclcpore , except some 
who have received theirs from the former authori¬ 
ties. The report then proceeds to state, “That 
when the Zemindar, or Government authority, wishes 
to appoint a Ghatwal to guard the frontiers of the 
villages, it is his duty to ascertain the produce of the 
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villages, the quantity of Ghat wall y lands therein, and 
after deducting a certain rate in the ratio of the 
guards with the Ghativals, in lieu of wages, to fix a 
certain rent to he paid by the Gliatwals 

After mentioning other descriptions of Ghatwally 
lands, he states his opinion, that the Gliatwals have no 
right of inheritance or proprietary interest in their 
lands, but hold right of possession as long as they 
perform the terms and conditions of their sunuds. 
The report then states, that at the time of the De¬ 
cennial Settlement, the Gliatwals were not treated as 
independent Talooldars ; that no Settlement, was made 
with them, but that they were included in the Settle¬ 
ment of the Zemindar of whom their lands were held. 

In 181(1, another report was made by the Collector 
of Bliaqidpnrc , in which it is stated, that the Gliatwals 
pay a fixed rent to the Zemindar of Khnrnclcpore, and 
continue under his control, direction, and subjection, 
while the Raja is answerable to the Collector for the 

rents of the entire district of Klmrnchpore . 

With respect to the Gliatwally tenures in Beerbhonm , 
it is stated in a Regulation passed with respect to 
them in 1814 (Regulation XXIX. of that year), that 
the class of persons called Gliatwals in the District of 
Beerbhooni , form a peculiar tenure, and that every 
ground exists to believe, that according to the former 
usages and constitution of the country, this class of 
persons are entitled to hold their lands, generation 
after generation, in perpetuity, subject, nevertheless, 
(o the pavment of a fixed and established rent to the 
Zemindar of Beerbhoom, and to the performance of cer¬ 
tain duties for the maintenance of the public peace 

and support of the police. . 

This description is confined in terms to the District 
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of Beerhhoom, but in the case of Hurlall Sing v. Jora- 
wun Sing (6 Sud. Dew. Rep. 170), which occurred in 
1837, a question arose as to the nature of these 
tenures generally, the point for decision being, whe¬ 
ther they were divisible on the death of a Ohatwal or 
descended to his eldest son. One of the Judges 
states that these tenures are very common in the 
Nerbudda territory for the protection of the Ghats. 
Another of the Judges seems to consider them as 
Chackeran lands; and the Court was opinion, that 
the lands being held conditionally on the performance 
of certain defined duties, they were not divisible on 
the death of the Ghatwal, but descended to the eldest 
son. 

Lands of this description could not properly be 
considered as lands of which the Zemindars had been 
permitted by the Government to appropriate the pro¬ 
duce to the maintenance of Tavnah, or police establish¬ 
ments. They were held by a tenure created long be¬ 
fore the East Tndia Company acquired any dominion 
over the country, and though the nature and extent 
of the right of the Ghatieals in the Ghatwally villages 
may be doubtful, and probably differed in different 
Districts and in different families, there clearly was 
some ancient law or usage by which these lands were 
appropriated to reward the services of Ghatwals; ser¬ 
vices, which, although they would include the per¬ 
formance of duties of police, were quite as much in 
their origin of a military as a civil character, and 
would require the appointment of a very different 
class of persons from ordinary police officers. 

AYe find accordingly that the office of Ghatwal in 
this Zemindary was frequently held by persons of high 
rank. 
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Before the date of the Regulations, and in 1783, 
we have a letter from the Collector of Bhagnlpore to 
Ihe Baja Kadir AH, informing him that the Ranee 
Surbissnree (who from tlie title must have been a 
female of high rank) had been dismissed from her 
office of Ghatwal of Jinmnec Hnmapa, which is situate 
in the Khurnckpore estates, by order of the Governor- 
General in Council, and intimating that, “ as the 
office is in your Highness’s gift, your Highness will, 
should you deem it necessary and proper, appoint a 
person to the office of Ghatwal of the said Pergunnah, 
to watch day and night at the said Ghat. Should it 
be advisable, your Highness may retain it under your 
Highness’s control, informing the Court of the cir¬ 
cumstance.” Surely the language here used in speak¬ 
ing of the Ghatwal is little suited to the appointment 
of a police officer. It is rather that which in ancient 
times in England might have been addressed to a Lord 
of the Marches with respect to a chieftain under his 


orders. 

Again, the officers contemplated by the resumption 
clause, were a class whom the landowner was in future 
prohibited from keeping. Was this the case of the 
Ghatwals? Why, we have a letter from the Collector 
of Bhagnlpore to the Baja of Khurnckpore, on the 
1st of September, 1808, in which he observes, “as 
the settlement of rent between the watchmen and 
yourself rests with you, as also does the dismissal 
and transfer of the Ghatwals, etc., as usual and cus¬ 
tomary on your estate, the Magistrate has no objec¬ 
tion to the measure” (which the Raja had proposed 
to take), “nor is the Collector opposed to the step:” 
and in the reports of the Collectors to which we have 
already referred, it is stated, that it is the province of 



127 


ON APPEAL FROM THE EAST INDIES. 


the Raja to appoint and dismiss the Ghahvals at¬ 
tached to the Klnt ruck pore estates ; that he usually, 
but not always, makes a report to the Government 
when he does so, “ that the settlement rests with him, 
and he raises or depresses the rent.” 

The appointment of Ghahral has been continued, 

with the assent of the Government, up to the present 
time. 

UP 011 * this review of the evidence, their Lordships 
are of opinion, that if any attempt had been made in 
179b to resume these lands under the Regulation now 
in question, such attempts must have failed, and that, 
therefore, there can he no ground for the claim now 
set up by the Bengal Government. 
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It may ho proper to notice the proceedings which 
have ended in the judgment against which the pre¬ 
sent appeal is brought. 

It appears that oij the 29th of November, 1836, the 

Government in India ordered that if the Ghatwally 

lands were of a nature to be resumed they be sub- 
jected to resumption. 


The proceedings to be taken for the purposes of 
resumption, and the Court or tribunal which is to 
decide the matter, are of a special character. 

The Collector of the District, or his deputy, enters 
on record, a claim to assess the disputed lands ; notice 
is given to the owners ; upon their answers, and upon 
evidence, (he Collector who has made the claim, or 
one of bis deputies, decides upon its validity, and if 
either party is dissatisfied, there is an appeal to a 
.Special Commissioner appointed by the Government. 

On the 1st of May, 1838, Mr. Travers, then Spe¬ 
cial Deputy Collector of the Districts of Bhagulpnre 
and Monylryr, entered the following claim on the part 
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of the Government against To of any Sing, Ghatwal, 
who was in possession of the disputed lands in this 
ease:— 

‘‘ Claim to assess 755 beghas of Ghatwally lands 
situate on Ghat Foujdar Tnppa Dhumsaeen. As it ap¬ 
pears from an examination of the Ghatwally books, 
furnished by the Magistrate of this District, for the 
year 1819, C. E., that the lands in dispute have been 
appropriated rent-free by the said Defendant, as be¬ 
longing to the said Ghatwally, and as it is necessary 
under Regulation IT. of 1819, C. E., and Regulation 
HI. of 1828, C. E., to inquire into the legality or 
otherwise of the deeds of grant, it is, therefore, or¬ 
dered, that this case be numbered and placed upon 
the file of the Court, and that notice be served upon 


I he Defendant .’ 9 


Tt does not very distinctly appear from this state¬ 
ment of the claim, upon what grounds it was intended 
to be rested, but we collect that it was thought that 
Ihese lands were not included in the estate of Khu- 
mcl'pore ; lliat they belonged to the Ghatwal ; and 
that ns no Settlement had been made with him, they 
were still the subject of settlement, or, in other 
words, of assessment. 

The matter 1 then came upon some interlocutory 
proceedings before Mr. Alexander, described as Offici¬ 
ating Special Deputy Collector of the Districts of Bha- 
* pul pore and Monghyr, and on the 10th of November, 
1838, he made a minute in part in these terms. 

<< It i R consequently decided that these lands were 
conditionally granted: hut, firstly, the officers do not 
perform those conditions ; and, secondly, the Govern¬ 
ment have no need of their services ; besides which, 
it is evident that the said lands have not undergone 
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any settlement up to the present time, for the settle¬ 
ment was effected in 1197, F. E., while the said lands 
were set apart in 1181, F. E. ; and notwithstanding 
that 2 annas per bee,ha used to be paid to the Zemindar 
for certain lands, yet, as that cannot be considered 
rent, but a simple fee, in acknowledgment of the 
Tight of the Zemindar, the said lands are consequently 
of a nature to be resumed. ” It was then ordered, “ that 
the Defendant produce any document in his posses¬ 
sion invalidating the above-mentioned circumstances 
within a week, otherwise judgment would go in 
favour of Government, without any plea in opposi¬ 
tion being taken into consideration.” 


The Rain of Khmuckpare was apparently supposed 

to have nothing to do with the question ; he was not 

made a party to the proceedings, nor served with 

notice of them ; but, on the 27th of November, 1838, 

ho presented a petition, stating that he was the 

owner of the land, and that Too fan?, Sine, held under 
n loose from him. 


The original Defendant put in his answer, stating, 
that lie and his ancestors for several generations had 
held these lands at a rent of 2 annas per bee,ha from 
the Raja of Khuruckpore, and that lands, including 
thirty-six original villages, beside others subsequently 
added, were held by the same tenure of the Ra ja. 

A great deal of evidence was gone into ; many in 
qniries were ordered, m the result of which it’ dis 
1 1 nelly appeared, that these lands were part of (he 
estate of Khuruckpore, and had been included in +he 
Settlement for that estate; and, accordingly, on the 
911, of December, 1838, Mr. Alexander pronounced a 
decision founded on those proofs, in which he de 
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dared that the lands were of the nature of Chacheran 
lands ; that they were not of a nature to be resumed ; 
and he ordered the claim of Government to be dis¬ 
missed. 

Like decrees were at the same time pronounced 
by Mr. Alexander in the ten other suits. 


Not long* after these judgments were pronounced, 
judgments to which no objection can be made, except 
that thev ought to have awarded costs of suit to those 
who had resisted the claims made against them, Mr. 
Alexander , unfortunately for all parties, altered his 
opinion, and thought that although the suits might 
not be maintainable, on the grounds originally taken, 
they might be supported under clause 4, section 8, of 
Regulation I. of 1793, and he applied for permission 
to review his judgment. 

The form of proceeding did not allow this to be 
done ; and on the 31st of December , 1839, the Go¬ 
vernment appealed to the Special Commissioners, 
bringing forward the clause just mentioned, and also 
insisting that the lands were not included in the Set¬ 
tlement of the Khuruclupore estate. 

Before this appeal was heard, the interest of Malta 
Raja Relunut Ali Khan, the original opponent of the 
Government, had been assigned to the father of the 
present Appellant, and he was admitted a Respondent 
to the appeal of the Government. 

During the course of these proceedings, the same 
question had been raised by the Government with 
respect to other Ghatioally lands in other Pergnnnahs 
of this Zemindary ; and on the 29tli of May, 1838, 
Air. Travers , in some of these suits, decided in con¬ 
formity with Mr. Alexander's decision, and dismissed 
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llie claim of the Government, and, it is said, that 
these decisions were confirmed by the Special Com- 
missioner on appeal. 

Other suits, on the other hand, of the same de¬ 
scription, came before Mr. Alexander, who decided 
them, not in conformity with his first determination, 

but according' to the view which he had subsequently 
taken. 


On the 21st of May, 1841, the appeal in the pre¬ 
sent suit came before Mr. Elliott, Special Commis¬ 
sioner, who reversed the decision of Mr. Alexander, 
stilting as the ground of his judgment, that it was 
evident that the Ghatically lands in dispute in this 
case, as well as in the other Ghatwally suits, were 
distinct and separate from the Settlement made by the 
Government. He established, therefore, the claim of 
the Government, and ordered that all the costs of the 
suit should be borne by the then Respondents. 

The concurrence of another Special Commissioner 

was necessary to give effect to this decision (a), and on 

the 27th of December, 1842, the case came before Mr. 
D'Oyley . 

Mr. D’Oyley differed from Mr. Elliott, and the case 
was, therefore, remitted to Mr. Moore, Special Com¬ 
missioner for Calcutta and Moorshedabad. 

That gentleman directed an inquiry to be made of 
the secretary of the Sadder Board, for the purpose of 
ascertaining whether the Ghatically lands had been 
excepted from the Settlement of the Khuntckpore 
estates or not ; and finding that they had not been so 
excepted, lie concurred in the opinion of Mr. D’Oyley 
and ordered that the appeal of the Government in 
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this, and the other ten suits of the same nature, 
should be dismissed. 

The Government was still dissatisfied, and on the 
19th of September, 1843, they applied for a review of 
the judgment. ' \ 

The case came again, on several occasions, before 
Mr. Moore, who directed many more inquiries, the 
result of which, in the opinion of their Lordships, 
was to confirm the decision at which he had already 
arrived. Mr. Moore, however, considered that his 
former judgment was erroneous, and 011 the 9th of 
July, 1844, he reversed it. O 11 the 9th of September, 
of the same year, the case came before Mr. Gordon, 
a Judge of the Sadder Court, vested with the powers 
of a Special Commissioner, under the orders of Go¬ 
vernment, who expressed his concurrence in that 
decision ; and, at last, 011 the 27th of June, 1845, a 
final judgment in favour of the Government was pro¬ 
nounced by those gentlemen, resting their decision, 
as we understand it, on the ground that these lands 
were, in reality, lands granted for police establish¬ 
ments, and were to be considered as provided for in 
clause 4, section 8, Regulation I. of 1793. 

From that decision the present appeal is brought 
to Her Majesty in Council, and it is scarcely neces¬ 
sary to say, that their Lordships must humbly report 
to Her Majesty their opinion that the decision com¬ 
plained of ought to be reversed. They have already 
sufficiently explained the reasons tor their opinion, 
namely, that these lands are not properly within the 
meaning of the clause relied on by the Respondent, 
that they were a part of the Zemindary of Khut uckpore, 
and were included in the Settlement for that Zemin¬ 
dar y, and covered by the jumma assessed upon it. 
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If any case should occur in which lands of Ghat- 
ivally tenure, though not, in their Lordships’ opinion, 
properly falling within the meaning of the Regula¬ 
tion, have nevertheless been dealt with as such, and 
have not been included in the Settlement of 1793, 
such case will have to be decided upon its own cir¬ 
cumstances, and will not be governed by their Lord- 
ships ? present decision. 
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With respect to the costs of the proceedings which 
have taken place, their Lordships do not doubt that 
the Bengal Government, in bringing forward this claim, 
have acted under a sense of public duty, but it is an 
attempt to disturb, upon insufficient grounds, a Settle¬ 
ment which subsisted without dispute for above forty 
years, during all which time the right to disturb it, if 


it exists at all, existed with as much force as when 
the proceedings were instituted. The claim has been 
persisted in after several decisions against the Go¬ 


vernment by their own officers acting as Judges ; the 
decree in their favour has been finally obtained upon 
grounds different from those on which it was ori¬ 
ginally sought, and the Appellant has been exposed 
to a long and most expensive litigation. Under these 
circumstances, their Lordships think that (hey should 
do but imperfect justice, if they did not humbly 
recommend to Her Majesty that the Respondent 
should be ordered to repay to the Appellant all the 
costs which they have received from him under orders 


of the Judges below, and should also be ordered to 


pay to him the costs which he has himself incurred 
in these proceedings, including the costs of the pre¬ 
sent appeal. 
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Appellants , 


AND 


Meek Mynoodeen Khan Wullud 
Meer Sudroodeen Khan Baha- 
door ... . 


1 

\ 

\ 


Respondent. 


j 


On appeal from the Sudder Dewanny Adawlut at 

Bombay. 


Arbitration—licfcrcncc t<^—Omission to specify time for giving award — 
If fatal—Bombay Regulation VII of 1827— Construction — Jurisdiction — 
IVant of — Consent, if can give. 

In order to enable tlie Zilluh Court, under Bom. Reg. VII., of 1827, to 

give an award the force of a decree of Court, the deed of submission to 

arbitration must contain all the conditions required by that Regulation. 

Section 8, clause 1, of Bom. Reg. VII., of 1827, enacts, among other things, 
that the deed of reference must contain “the time within which the award 
is to be given.” A deed of submission to arbitration contained no provi¬ 
sion for the time when the award was to be made by the arbitrator : held 
to be bad, and an award made under it, which had been ordered to be en¬ 
forced as a decree of Court, directed to be taken off the file, as the Court 

had no jurisdiction except upon the fulfilment of the requirements of the 
Regulation. 

The parol consent of the parties to the deed, of submission before the 
arbitrator to waive such omission will not cure the defect. 


i g ih& 2 oth 1 N this appeal the question raised was, whether an 
june.jiSs.';. award ot - air. Frcre, the agent of the Bombay Govern- 

ment at Surat , made upon a submission to arbitra¬ 
tion by the Appellants and Respondent, was within 
the provisions of the Bombay Regulation, No.' VII. of 
1827, so as to entitle it to the force of a decree of 
Court, or had the effect only of an ordinary award. 
The Order of tlie Sadder Dewanny Court appealed 
from, directed the award to be enforced as a decree of 
Court against the Appellants. 


•Present: Tin* Right Him. T. Pemberton Leigh, the Right 
lion. Lord Justice Knight Bruce, the Right Hon. Sir Edward 
Kvan, and the Right Hon. Sir John Patteson. 
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The Appellants were Par see bankers, residing at 
Surat. The Respondent was the Bukshee of Surat, and 
by virtue of his rank and relationship to the Nawab 
of Surat, exempted from the jurisdiction of the Civil 
Courts, unless with the consent of the Governor of 
Bombay (a). 

It appeared that in the years 1828 and 1830, the 
Respondent, in consideration of advances made to 
him, and for debts due by his father, mortgaged to 
the Appellants and others, large estates called the 
Mooglace of Gundavee, in the Kingdom of His High¬ 
ness the Guicowar of Baroda. On the 24th of April, 
1852, the Respondent conceiving that he had grounds 
for being relieved from these mortgages, presented 
three petitions to Mr. Frere, the Government agent, 
under whose authority he was placed as a privileged 
native of rank (being a member of the family of the 
Naivab of Surat), upon that subject ; and on the 27th 
of that month, the Appellants and two other persons, 
who also held property mortgaged to them by the Re^ 
spondent, at the suggestion of the Bombay Govern¬ 
ment agreed to refer the subject-matter in dispute 
to the arbitration of Mr. Frere, and, accordingly, they 
executed the following aktiarnarnah, or submission to 


(n) Bom. Reg. II. of 1827, eh. ii., sec. 21, cl. 2, confirms the 
stipulation made in the Articles of agreement, dated the 13th of 
May, 1800, between the East India Company and the Nawab of 
Surat, of the exemption of the Nawab, his family and servants, 
from the jurisdiction of the Civil Courts ; and by Bom. Reg. XI. 
of 1827, eh. i., from the Criminal Courts. The Act of the Legis¬ 
lature of India, No. 18 of 1848, provides for the administration of 
the Nawab’s estate, and for certain privileges to his family. See, 
In re the Naivab of Surat, 5 Moore’s Ind. App. Cases, 499, where the 
principal sections of that Act are set out. 
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arbitration :—“ We, Meer Akbar Ali Khan, Wd. Meer 
Surefuraj Ali Khan, Nusserwanjee Pestonjee, manager 
of the firm of Pestonjee Kalabhaee ; Cooverbaee, ma¬ 
nager of the firm of Modee Rustomjee Hormusjee, 
who is his widow ; and Baee Premcoover, manager of 
the firm of Shett Hurgovundass Nuthoobhaee, write 
this (to wit): Meer Mynoodeen Khan, Wd, Meer Sud- 
roodeen Khan, in the matter regarding us, the cre¬ 
ditors, presented three separate petitions in English, 
with their Goozerothee translations, on the 24th of 
April, 1852, the same being attached at the top of this 
paper. In this matter, we contend, that his claim is 
altogether false, and the consents of the petitions are 
without grounds. We, therefore, in conjunction with 
the said Meer Mynoodeen Khan, give this aktiarnamah, 
authority in writing, to William Edward Frere, Saheb 
Bahadoor, agent of Surat, to investigate this dispute, 
so that the said agent, after investigating the dis¬ 
pute consistently with justice, shall give his decision, 
which shall be agreed to by the parties. The parties 
shall not appeal against it ; and should the resolu¬ 
tion of the decision be consistent with the razee- 
namah, it shall be agreed to by us, the parties 
This deed of reference was signed by the parties, and 
attested by four witnesses. 

Pursuant to this deed of reference, both parties ap¬ 
peared before Mr. Frere. Evidence was adduced, and 
documents and accounts of great length produced, 
and counsel were heard for both parties before the 
arbitrator, who, on the 2nd of November, 1852, made 
his award, by which he, in substance, decided that 
the Appellants had been overpaid what was due to 
them, and awarded that the mortgage property should 
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be restored to the Respondent, and the balance due 

from the Appellants respectively refunded to the Re- 

■ 

spondent. . 

Mr. Frere, whilst acting as arbitrator, also held the ^ 
office of Judge of the Z ill ah Court of Surat, in which, 
capacity he ordered, on the 16th of November, 18. 2, j 
the award and deed of reference to be filed in the 
Zillak Court of Surat, under Bom. Reg. YII. of 

1827 (a). 

On the 16th of November, 1852, the Appellants 
presented a petition to the Zillah Court, insisting 

' (a) By this Regulation it is provided as followsSec. 1, cl. 3. 
“Any such matter of dispute as is cognisable in a Civil Court, may, 
for the purposes specified in this Regulation, be referred by mutual 
consent of the parties to one or more arbitrators, chosen in such 

manner as may be agreed on by the said parties.” Cl. 3. It 

is clearly to be understood that nothing contained in this Regu¬ 
lation is meant to prohibit or discourage amicable adjustments, 
though made in a way different from that herein prescribed, pro¬ 
vided that such adjustments shall not be entitled to the considera¬ 
tion conferred on arbitration awards by virtue of this Regulation. 

. Sec. 3, cl. 1.—“When the choice of the arbitrator or arbitrators 
has been made, the parties shall execute a deed of reference, which 
may be upon unstamped paper, showing the names of the arbitrator 
or arbitrators, the nature and extent of the matter referred, the date 
of reference, the time within which the award is to be given, the 
signatures of the parties and of two witnesses, and the consent of 
the parties to abide by the award, with any conditions that may be 
involved, such as whether the decision of a majority is to be conclu¬ 
sive, whether an umpire is to the appointed, &c.” 

Sec. 6. cl. 1.—“ The period limited for completion of an award 
may be extended at the pleasure of the parties on their expressing 
the same and fixing a new period in writing on the deed of refer¬ 
ence or on a paper attached to it, but the written attestation of two 
witnesses shall be necessary, as originally in the deed of reference.” 

f] 2 ._“ But if an award be not completed within the period 

either originally fixed in the deed of reference, or afterwards fixed 
according to the rules in the preceding clause, the arbitration shall 
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that the proceedings were irregular and contrary to 
this Regulation, on the grounds, first, that under + he 
Regulation the Z ill ah Judge could not be arbitrator ; 
second, that the Judge who made the award could 
not in his capacity of Judge file it in his Court ; 

be considered as cancelled, and the parties to be in the same rela¬ 
tion as if no such arbitration had existed.” 

Sec. 8, cl. 1.—“ The arbitration award, which may be upon un¬ 
stamped paper, shall contain the names of the parties, the date of 
reference, the nature and value of the matter referred, and the deci¬ 
sion made ; it shall be dated and signed by the arbitrator, if sole, 
otherwise by the majority which made the award, and by the umpire 
(if any).” 

Cl. 3.—“ The award and deed of reference shall he presented 
and filed in the Z illah Court, or delivered to any Civil Commis¬ 
sioner to he forwarded to the Zillah Court for that purpose, by the 
arbitrators or parties or some one of them, within fifteen (15) days 
after the award is made ; and they shall be accompanied by any 
documents which the arbitrators may consider requisite to put on 

record.” 

Cl. 4.—“ But previously to the award being so presented or deli¬ 
vered, the arbitrator or arbitrators shall tender to each party a copy 
of it, and the date of tender shall be specified by indorsement on 
the award, or if by a party absenting himself the tender cannot be 

made, the circumstance shall be noted on the award. 

Cl. 5._“ When an award appealable under section 10, clause 1st, 

is filed, a written notification thereof in the language of the Zillah, 
under the signature of the Judge or Assistant Judge, shall be 
affixed to a conspicuous place in the Court room, and shall remain 

there until the period for appealing has expired.” 

Sec. 9, cl. 1.—“ Awards made and filed in conformity with the 

provisions and forms enacted in this Regulation, and final either 
when filed or by not being appealed against under section 10, shall 

have the force of decrees and shall be executed as such.” 

Cl. 2.—“ Arbitration awards or other adjustments not made ar.d 
delivered to be filed as prescribed in this Regulation, shall not be 
entitled to any other consideration in a Court than as evidence or 
-agreements to be adduced or proceeded on by ordinary course of 

law.” 
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third, that the deed of reference did not state fully 
particulars of the nature of the claim, nor the amount, 
nor the time within which the award was to be made ; 
and fourth, that as the Respondent had presented 
three separate petitions, there ought to have been 
three separate deeds of reference ; and the petition 
prayed that the Judge would not file the award, or 
would suspend the filing of it until the Appellants 
could submit a petition to the Sudder Adawlut . 
This petition was refused by the Court, and the award 
was, accordingly filed, but the three petitions men¬ 
tioned in the deed of reference were not attached 
to the award, or filed in the Zillah Court with it. 
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On the 19th of November, 1852, the Respondent 
applied to the Z ill ah Court for execution of the award, 
and, on the 20th of the same month, the Appellants 
presented a petition to the Court, praying for delay ; 
but Mr. Reid, the Assistant-Collector in charge, con¬ 
sidering there was no ground to stay execution, di¬ 
rected the Nazir to enforce execution. 

O 11 the 24th of November, 1852, the Appellants 
presented a petition to the Rudder Adawhit at Bom¬ 
ba// by which they insisted that Mr. Reid's order was 
illegal, on the ground that it was not allowable to 
execute awards as decrees, unless made in conformity 
with the provisions of Reg. VII. of 1827, and that 
the deed of reference had not been framed in con¬ 
formity with sec. 3, cl. 1, of that Regulation ; and 
insisting further, that the award was in excess of the 
authority conferred on the arbitrator, as the Respon¬ 
dent’s coheirs had not objected to the mortgages, and 
the award should, therefore, have been confined to his 
share thereof ; and insisting further, that the award 
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was a departure from some of tire questions referred 
to the arbitrator and an evasion of others, and dealt 
with questions which were not intended to be referred 
to the arbitrator, and prayed that the Court would 
order the Zillah Court of Surat to stay execution on 
the award, and would send for the proceedings, and 
decide whether the award could be legally executed 
as a decree under sec. 9, cl. 1, of Regulation ViI. 
of 1827 ; and if not, to cancel all the proceedings of 
the Zillah Court directed .to enforce it. 

On the 25th of November , 1852, the Sudder De- 
wanny Adawlut made an order, directing execution of 
the award to be stayed till further order, upon giving 
security. 


On the 22nd of December, 1852, the Appellants' 
petition came on for hearing before the Sudder 
idawluty when, in addition to the grounds stated in 
lie petition, it was further insisted, on the part of 
he Appellants, that the award was not within Regu- 
ation VII. of 1827, on the grounds, first, that Mr. 
Vrerc being the Zillah Judge of Surat, and agent for 
he Government there, was precluded from acting as 
irbitrator ; and, secondly, that inasmuch as by the 
Y'*t of the Government of India, No. 18, of 18^8, 
he Respondent, who was of the family of the late 
Vawob of Surat, was exempted from any writ or 
rrocess, unless issued with the consent of the Go¬ 
vernor in Council of Bombay first obtained, the award 
,vas not within the Regulation VTI. of 1827 ; and 
hirdlv, that the Mooglaee of Gnndavee, which was the 
subject of the mortgage, was situate in the territories 
)f the Guicoivar of Baroda ; that neither the Surat 
Pourt, nor the Sudder Adaivlut of Bombay , could 
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take cognizance of the matter on any suit relating 
thereto. And by an order of that date, the Sudder 
Ad awl ut, (consisting of Messrs. Warden , Le Geyt, 
and Grant ) ordered the award to be taken off the 


hie of the Surat Court, as not being entitled to 
the force of a decree under that Regulation, and or¬ 
dered all proceedings consequent on it to be quashed, 
and all securities furnished by the parties to be 
cancelled, and any monies placed in deposit to be 
returned. The grounds for this decision were re¬ 
corded in a minute of Mr. Le Geyt , which, after 
stating that the matter sought for was immoveable 
property, and the rents arising therefrom, (which had 
been ruled in Case 2,948, to be of the nature of im¬ 
moveable property,) situated in territory beyond the 


jurisdiction of the Surat Court, and consequently not 
cognizable in that Court, and that the award was 
therefore not entitled to he filed or allowed the force 
of a decree in that Court, proceeded as follows:— 
“ The next question to determine is whether the arbi¬ 
trator’s award should have the force of a decree 
of Court. In order to this, the matter of dispute 
must be such as is cognizable in a Civil Court ; the 
deed of reference must contain in some shape the 
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following matter, and be framed according to the fol¬ 
lowing rules. It must exhibit the names of the arbi¬ 
trators, tho nature and extent of the matter referred, 
the time within which the award is to be given, the 
signatures of the parties and of two witnesses, and 
the consent of the parties to abide by the award with 

anv conditions involved. If the ‘ time ’ be extended 

* 

during the inquiry, such extension must be written, 
and such writing authenticated by two witnesses, and 
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in default of completion within the prescribed time, 
the arbitration is cancelled. The award must contain 
the names of the parties, the date of reference, the 
matter referred, and the decision made ; it must be 
dated and signed. An award, as described, shall be 
filed in the Zillah Court, the parties having been pre¬ 
viously furnished with copies, and shall be executed 
as a decree. It will be observed, that great stress is 
laid on the fixing of the time within which an award 
is to be made, and on turning to the title of the Re¬ 
gulation, and the notes on it of those who framed it, 
the reason is obvious. It is a law for regulating 
‘ Pimchaynts,’ the chief defect in which Oriental 
mode of arbitration, was dilatoriness, and, therefore 
in the Regulation, while form is dispensed with, dis¬ 
patch is insisted on ; 4 the period should be particu¬ 
larly specified,’ say the framers of the Code, ‘within 
which the award was to be made, in order to promote 
regularity, prevent confusion and uncertainty, and 
diminish the power of arbitrators to betray and neg¬ 
lect their trust.’ ” The Court then, after referring to 
the deed of submission, proceeded:— 44 The decision is, 
mutatis mutandis , the same in respect to Nusserwanjee 
Pestonjee, manager of the firm of Pestonjee Kala- 
bkaee. It was ruled by this Court, on the 4th of Au¬ 
gust^ 1852, in the special appeal, 4 Moteelal Samul- 
dass v. D augur see Deosee and others,’ as follows:— 
‘ It will be observed, that cl. 1, sec. 21, Reg. II., 
a.D. 1827, enumerates, first, 44 claims on immoveable 
property including rents,” and afterwards, 44 claims on 
moveable property and cl. 2 provides, that in 
order to make a claim for the first, viz., immoveable 
property cognizable within a Zillah, such immoveable 
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property shall be situated within that Zillah, and a ___ 
Zillali Court has, therefore, jurisdiction over “ com- NusfE »* 
plaints respecting the right of rents,” provided they pestonjkk 
are “ derivable from property situated within <he meek 
Zillah and where such property has been mortgaged, ' kh*n IN 
a mortgagee may at any time, by the institution of a mIkr'sud- 
civil suit in the Zillah in which the immoveable pro- k< kh’an N 
perty is situated, cause the mortgaged property to be HaHa »°°k- 
applied to the liquidation of the debt ; and the prac¬ 
tice is in such eases to sue the mortgagor, to oblige 
lum to settle the claim, failing which, the property to 
be applied to the liquidation of the debt.’ The mat¬ 
ter in the present case under the above ruling, relates 
to the disposal of immoveable property beyond the 
jurisdiction of the Court, and not, therefore, ‘ cogni¬ 
zable in the Civil Court.’ The nature and extent of 
the references are not defined in the deed of reference. 

The umpire is a person who has to determine judi¬ 
cially the awards that have and the awards that have 
not the force of a decree, and who, moreover, is the 
person appointed to hear appeals from such awards. 

ie Advocate-General says, it was by mutual consent 
that ‘ the lime within which the award was to be 
given’ was not defined ; if so, it. was by mutual con¬ 
sent, and not by any fraud or inadvertence, that the 
deed of reference to arbitration was so drawn, as that 
the award on it should never rise above the level of 
the ancient sluggish Punchayetnamah, to invigorate 
and reform which, specially as regards expedition, the 
Regulation was enacted ; and, considering that one of 
the parties is not generally amenable to the Regula¬ 
tions, this condition that the award should not have 
the force of a decree was a very judicious one on *he 
part of his antagonists ; for no sooner did the Buksh.ee 
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who now seeks to exercise the force of the Court 
against his alleged creditor, receive himself an order 
from that Court to refund, pending the present in¬ 
quiry, the money that had been paid to him wrong¬ 
fully through that Court, than he wrapped himself in 
his privileges and demurred to its jurisdiction. The 
award, therefore, is one of those 1 amicable adjust¬ 
ments ’ alluded to in cl. 3, sec. 1, of the Regulation, 
the value of which is declared in cl. 2, sec. 9, of 
the same Regulation, but it has not the force of a 
decree, and should be taken off the tile of the 
Surat Court. It only remains to quash all the pro¬ 
ceedings had in the Surat Court on the award, and 
in doing so the Court cannot refrain from express¬ 
ing its regret that Mr. Frere did not, before leav¬ 
ing Surat and delivering over charge of his Court 
to an officer of the Revenue Department, who cannot 
be expected to know how to conduct the duties of the 
judicial office, either request Mr. Reid to refrain, as 
prescribed in the circular already referred to, from 
meddling with so important a case, or give him clear 
instructions how to handle it, for by Mr. Reid s pre¬ 
cipitance and want of caution in executing the award 
before the expiration of ten days from the date on 
which the award was filed and considered a decree, 
and that without taking scurity, the Surat Court 
has become involved in. the dilemma of having paid 
money wrongfully to a person not generally amenable 
to its jurisdiction, to the injury of those who are en¬ 
titled to its protect!on.” 

Tn obedience to the judgment of the Sndder Court, 
the award was taken off the tile, the Government 
securities placed in deposit by the Appellant, Nusser- 
wdnjee Pestonjee, were restored to him, and the money 
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paid by the Appellant, Oooverbaee, was refunded to 
her by the Respondent. 

On the 16th of March, 1853, the Respondent pre¬ 
sented a petition to the Sadder Adawlut of Bombay 
tor a review of judgment. 

At a proceeding of the Sudder Court, on the 15th 
of June, 1853, Mr. Frere, (the arbitrator, having be¬ 
come a Judge of that Court, the Court, consisting of 
Messrs. Frere, Bennington, and Larkins, on taking 
the case into consideration, recorded that there was 
found on the original proceedings of the arbitra¬ 
tor, which had not been filed in Court, the following 
entry:—“The arbitrator then brings to the par- 
ties’ notice, that the reference to him contains the 
words, ‘having inquired into the case, and in justice 
to decide it, then we are content.’ That at the time 
the agreement was given in he observed these words, 
but looked on them merely as saving the parties in 
case of corruption, but having since heard that they 
have been quoted as showing a means of escaping 
from the arbitrator’s decision being held finally bind¬ 
ing. he requests to be informed, before coming to a 
( ccision, whether his decision was to be held final or 
not Messrs. Le Messnrier and Howard, on the part 
of their principals, both declared the decision is to be 

to th V allC !J hC ab ° Ve is read ° ver and explained 
to the parties themselves.” 

On the 22nd of June, 1843, the Court also re¬ 
corded the following minute of the arbitrator, which 
"as read and placed with the case:—“With refer 
once to the assertion that the omission in the deed 
of reference to specify the time within which the 
a" ard was to be made, was not brought to the Peti¬ 
tioners rmeanmg the Appellants’] notice, I can most 
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safely and truly aver that it was brought to the no¬ 
tice of both parties before their counsel appeared, 
and omitted with their consent; and with reference 
to the assertion, that the reference was irrespective 
of Regulation VII., and grew out of a political mat¬ 
ter, I can safely declare, that all the reference made 
on the occasion to political affairs was mv explaining 
to the parties, that if they did not agree to an arib- 
tration I should be obliged to recommend to Govern¬ 
ment, that as much of the property was within the 
territories of His Highness the Guicowar, they should 
decide the matter upon the evidence they had before 
them if the parties would produce no other, and 

recommend their decision to His Highness for exe- 
cut-ion.” 


The Court, on the same day, pronounced their de¬ 
cision on the petition for review, reversing* the deci¬ 
sion of 22nd December, 1852, and ordering the award 
to be restored to the file of the Surat Court; the 
material part ot this judgment was in these terms:— 
“ It is an error to suppose that the nature and ex¬ 
tent of the reference was not fully before the arbi¬ 
trator, as even the parties who contest the award 
admit that in the petitions which headed the reference 
it was alleged that the mortgages held by them were 
fraudulent and gross breaches of trust, which questions 
thus raised by Meer Mynoodeen were undoubtedly sub¬ 
mitted to the arbitrator for decision by consent of 
both parties, the arbitrator acting under Reg. VII. of 
1827. 


“That the nature and extent of the reference 
should be defined in the deed of submission is evident 
enough, when it is found that one side are now con¬ 
tending that it was never their intention to refer to 
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the arbitrator’s decision the propriety of a former 
agent’s act, when once shown and proved to be his, 
but that ft he substantial question to be decided was, 
whether the officer in question had sanctioned the 
mortgages with a full knowledge of their contents, 
and this by his own admission in writing had been 
established. The necessity, then, of having the sub¬ 
ject clearly defined is manifest, for as an award should 
be consistent with the reference, and may be objected 
to if not so, there will always be a multitude of points 
in which it may be suggested it hat an arbitrator has 
exceeded his authority, though nothing is so difficult 
as to ascertain what may be an excess. 

‘ ‘ In the present instance, the Court are at a loss to 
perceive how the arbitrator, keeping finality in view, 
the main object why his services were called inio 
requisition, could satisfactorily decide the dispute 
without entertaining the point raised of there having 
been an excess of authority on the part of Mr. Router 
and other arbitrators. 
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“ The Court, therefore, do not consider that the 
award was in excess of the authority conferred upon 
the arbitrator, as contended for. 

“It was an error to suppose that the Zillak Judge 
was not a proper umpire ; but whether or not, the ob¬ 
jection is not a very material one, when the power of 
this Court over the proceedings is considered, which, 
as already exercised in this case, shows that no preju¬ 
dice whatever could accrue to the parties by such an 
appointment ; be it observed, moreover, that neither 
the Judge nor agent are expressly excluded by the 
Regulation. 

“ In prescribing that a time must be fixed for pro¬ 
nouncing the award, it may be admitted that the law 

l 2 
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intended to provide against procrastination and the 
evils attending the old form of Punchayet. But the 
Court are struck with the force of the observation, 
that in placing no restriction of that kind on the arbi¬ 
trator, the object of both parties was to facilitate, not 
procrastinate, his proceedings, which they severally 
intended should be final. The arbitrator, who is now 
sitting in Court, has satisfied us that the time was 
waived by consent of both parties. 

“ The Court do not, therefore, consider the condi¬ 
tion as to time imposed by the Regulation to be*of so 
stringent a character as could not be waived by con¬ 
sent of parties, where the object in view was to obtain 
a speedy decision in conformity with its spirit. 

“ The Court find in the deed of reference an ex¬ 
press stipulation that there shall not be. an appeal 
from the decision of the arbitrator. 

“ Under the above circumstances, the Court can 
entertain no other belief than that the award of the 
arbitrator was sought for in order that the dispute 
between the parties should be finally . adjusted, and 
not that the award should be merely available as evi¬ 
dence in a civil suit. The provisions of cl. 1, sec 9, 
Reg. VII., must be held to apply to the present 
award, unless the Court is prepared to let go the 
whole justice of the case. 

“ In reversing' the decision of the 22nd December 
last, it may be proper to remark, that one of the 
three Judges, who was a party to the decision, only 
concurred therein because he felt bound by the deci¬ 
sion on Special appeal, 2,948, in which, however, he 
did not sit, and not because of the technical objections 
raised by the Petitioners, Niisserwanjee Pestonjee and 

Coovrrbaee. 
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“ On this point the Court record the two following 
observations:— nusser- 

WANJEE 

“ The first is, that Mr. Frere has taken no other pestonjbe 

V. 

part in the proceedings than that held in full Court. mker 
B eyond it, the discussion has been carried on exclu- ‘ khan 
sively by the other two Judges, unaided by their col- meer^sud- 
league, in his absence, and without reference to him r< k°han N 
on a single point. hahadoor. 

“ The second observation is, that should any fur¬ 
ther proceedings arise from the Court’s present order, 
the Judges feel at full liberty to act in concert with 
their colleague, and to seek his opinion and advice in 
disposing of any question brought before them. 

“ The opinion of the Court, therefore, is, that the 
order of the Court of the 2‘2nd December , 1852, 
should be reversed, and it is accordingly annulled ; 
and the award of the 2nd November , 1852, is to be 
restored to the file of the budder Adawlut . and matterL 
are to be put in the same position as they occupied 
prior to all motions made in this Court since the 
filing of the award in the Sudder Adawlut 

Against this decision the present appeal was 
brought, and now came on for hearing. 

Mr. Serjeant Byles, and Mr. Ayrton for the Ap¬ 
pellants. 

There are several fatal objections to the award 
being made a decree of Court. The chief one is, 
that the reference to arbitration was not made in ac¬ 
cordance with the provisions of Bom. Reg. VII. of 
1827. The award is sought to be made a decree of 
Court under this Regulation, similar to awards made 
rules of Court in England , under the Statutes, 

Oth & 10th Will. III., cap. 15, and 3rd & 4th 
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Will. IV., cap. 42, secs. 39, 40, 41. It is, there¬ 
fore, essentially necessary that there should have 
been a strict compliance with the requisites of that 
Regulation, in order to create a jurisdiction in the 
Zillak Court, because if those conditions have not 
been complied with, there is no jurisdiction at all. 
Now we submit, that anv deed of reference which 
is to be made, ought to contain all the matters re¬ 
quired by the Regulation, and that ithe omission of 
any portion is fatal to the award being made a decree 
of Court. Section 3, cl. I, enacts, that the nature and 
extent of the matter referred, the date of reference, 
with “ the time within which the award is to be 
given,” shall be contained in the deed of reference ; 
and cl. 1 of sec. 6, provides for extension of the time 
for making the award, but stipulates that it must be 
done in writing, with the attestation of two witnesses, 
as required by the original deed of reference. It can¬ 
not, therefore, be said, that the insertion of the time 
in the deed of submission is merely directory, it is 
clearly mandatory ; the necessity of two witnesses 
required by these sections is conclusive upon that 
point. Here the deed of submission to arbitration 
entirely omits any mention of a time within which 
the award is to be made. That is fatal by this Regu¬ 
lation, as well as by the principles of English law ; for 
it is an admitted principle that there must be in every 
case a certain day appointed on or before which the 
arbitrator is to make his award, and if it be not men¬ 
tioned it is void, Watson “ On Arbitration ” p. 14 (a). 
The fixing of the time was the very object of passing 
this Regulation: as the Court below truly says, it was 
to prevent the procrastination under the Pvnchayet 
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system. The judgment of the Court below however 
states, that the omission in the award was waived by 
consent of the parties, and that such waiving rendered 
the award valid: this was clearly wrong in law, as the 
Court had not power to make a parol submission to 
an award a rule of Court, Ansell v. Evans (a). An¬ 
other technical objection is, that the three petitions 
referred to in the award were not hied with the award 
in the Zillah Court, as required by sec. 8, cl. 3, of this 
Regulation. Nothing can be more improper than the 
manner in which these proceedings were carried on. 
Mr. Frere was the Government agent at Surat, and 
also the arbitrator ; he afterwards becomes, hrst a 
Judge of the Zillah Court, and afterwards of the 
Rudder Adawlut, and seeks to make his award a rule 
of the Court of which he had become a Judge, and 
the Court below has actually interpreted the written 
submission to arbitration by oral explanations com¬ 
municated to the Court by Mr. Frere . If the objec¬ 
tions we have urged are not: fatal, then we contend 

that the award is, on the face of it, bad, as the arbi¬ 

trator has awarded upon matters not referred to him, 
and directed certain acts to be done ultra vires the 
reference, and has not made the award final, and we 
insist that it ought not to have been executed as a 
decree of Court, Bowes v. Feme (6), Turner v. Tur¬ 
ner (c*), Wilkinson v. Page ( d ), Ross v. Boards (e). 

Mr. Wig ram, Q. C., and Mr. Le Messurier, for 
the Respondent. 

[Their Lordships directed the argument to be eon- 

(u) 7 Term. 1. (b) 4 Myl. & Cr. 150. 

(c) 3 Kuss. 494. (d) 1 Hare, 276. 

(c) 8 Add. & Ell. 290. 


i»55. 

V 

nusser- 

WANJEE 

PESTONJEE 

7 *. 

Meek 

Mynoodeen 
Khan 
WULLUD 
MEEK SUD- 
ROODEEN 

Khan 

Bahadoor. 




NUSSEK- 

WANjLE 

PESTONJEE 

$ 

Meer 

Mynoodeen 
KHAN 
WULLUD 
MEER SUD- 
ROODEEN 

KHAN 

Hahadoor. 


CASES IN THE PRIVY COUNCIL 

fined to the two technical points raised by the Appel¬ 
lants.] . 

First, we submit that the omission to specity in 

the deed of reference the time within which the 
award was to be made, did not prejudice the validity 
of the award, both parties having consented before 
the arbitrator to waive the specification of time ; and 
having raised no objection on that ground until after 
the award had been actually made, the award cannot 
now be questioned on such a ground. It is similar to 
enlargement of time by an arbitrator, without suffi¬ 
cient compliance with certain directions in the award, 
but which the parties by consent agree to, and which 
has been held to be valid, Hallett v. Hallett (a), Leg- 
fjett v. Finlay (/>). It is true that there is no men¬ 
tion in the submission of the time when the award 
is to be made, but it is no less a good award for 
the purpose of Bom. Reg. VII. of 1827. Indeed, it 
is not contended that it is invalid as an award, only 
as being incapable of being made the subject of a 
decree of Court by Reg. VII. of 1827. The objec 
of this Regulation is twofold: first to give the effect 
of a decree to an award when made ; and secondly, 
it is intended to protect the parties while the refer¬ 
ence is o-oing on. In the case of a common award it 
Is competent for a party to break off pending the 
arbitration. Clause 1, sec. 3, must be construed by 
section 7, which shows that the mention of the time m 
the deed of submission is only necessary when a sui 
had been instituted, that it might be suspended until 
L reference terminated. The award in this case was 

f ii inthorised by the deed of reference, and was 
fnllv autnoriscu mi e 

final within the meaning of section 9, cl. . 

(„) 5 Mee. & Wot, 25. U» « Bin* 255 ‘ 
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deed of reference says the party shall not appeal, ,H ss- 
which clearly contemplates a final award, and the nisser- 

WANjEE 

same ought to have been executed as a decree. Ine pestonjee 
objection that the petitions were not attached to the meer 
award when filed is of no value ; it is sufficient that M '^^ EN 
at the time of the reference they were attached to 
the deed. 

Zillah Judge and agent at Surat, did not preclude bahadoor. 
him from undertaking the reference, and acting as 
arbitrator, more especially as by the terms of the re¬ 
ference any appeal against the award was excluded. 


MEER SUD 

The circumstance of Mr. Frere being the koodeen 

K H AN 


The judgment of their Lordships was delivered by 


.Sir John Patteson : 

This case comes before their Lordships under a 
Regulation in India , No. VII. of 1827, and the ques¬ 
tion is, whether or not the submission and the award 
are within the terms of that Regulation. 

The objections that have been taken are of a tech¬ 
nical nature. The first is, that no time is specified 
in the deed of submission (which it is said is re¬ 
quired by that Regulation), within which the award 
should be made, and that the omission of the time 
prevents the award from being entitled to be enforced 
as a decree of the Zillah Court., according to the Re¬ 
gulation itself ; and the second objection is, that 
there was an omission in the deed of submission as 
to the nature and extent of the subject-matters re¬ 
ferred to arbitration, which, however, was not the 
case with the original deed, because the petitions on 
which the submission went, were stated to have been 
attached to the original deed, and those petitions form¬ 
ing paid of the deed, though they were not filed in 
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tlic Z ill ah Court with the deed itself and the award, 
so as to enable that; Court to proceed as upon a de¬ 
cree of their Court. There were other objections as 
to whether the award was final or not. 

Their Lordships have been very much struck with 
the first and second objections which were taken, as 
to whether or not the case really comes within the 
Regulation of 1827, and it is upon those objections 
that they propose to advise Her Majesty. 


Now, Regulation Vll. of 1827 recites, “That it 
is advisable for the easy and amicable settlement of 
disputes of a civil nature, that the parties should 
have the means of adjusting them by arbitration, with¬ 
out being obliged to resort to a Court of Law, and 
that an award duly pronounced should have the force 
of a decree of the Court.” It is very likely that this 


Regulation may have been enacted by the Legislature 
in India, with some reference tm the Act of Parlia¬ 
ment in this country, the 9th & 10th Will. III., 


cap. lb, by which submissions to arbitration were 
authorised to be made rules of Coui't, and enforced 


by process of contempt of Court, as if it were a pro¬ 
ceeding actually in Court ; it is very possible that 
that was so, but the difference between the law in 
England and the law in India, in that respect, is very 
marked, because, by the 9th & 10th Will. III., cap. 15, 
all that is enacted is, that if parties choose to submit 
their differences to arbitration, they may insert in 
the submission the agreement between them, that the 
submission may be made a rule of any of His Ma¬ 
jesty’s Courts of Record, upon an affidavit made by 
the witnesses to the submission, that there is such a 
clause; but there is no mention made in the Statute 
of Will. Ill* with respect to what the sumbission 
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itself shall contain ; it is left entirely to the parties 
themselves to put into the submission anything they 
'think fit. Therefore, the cases which have been cited 
upon that subject, with respect to the enlargement of 
time by consent, although not in the very terms in 
the deed of submission, are really beside the question 
which their Lordships have now to consider. No 
question arose in those cases, as to whether or not 
the deed of submission could be made a rule of 
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Court; that only questions were, whether the terms of 
the deed of submission, such as they were, had been 
complied with, so as to make the award a sufficient 
one, that the Court might either enforce it by attach¬ 
ment or order it to be set aside ; the motion generally 
was to set it aside, but, as I have said before, all 
these cases have nothing 'to do with the present 
question. 


The present question turns upon this principle, 
that wherever jurisdiction is given to a Court by an 
Act of Parliament, or by a Regulation in India (which 
has tln> same effect as an Act of Parliament), and such 
jurisdiction is only given upon certain specified terms 
contained in the Regulation itself, it is a universal 
principle that these terms must be complied with, in 
order to create and raise the jurisdiction, for if they 
be not complied with the jurisdiction does not arise. 


Now, it is said here, that there is one condition 
in which this Regulation has not in terms been com¬ 
plied with. The Regulation, by sec. 1, cl. 1, enacts, 
that any such matter of dispute as is cognizable in a 
Civil Court, may, for the purposes specified in the 
Regulation, be referred, by mutual consent of the 
parties, to one or more arbitrators, chosen in such a 
manner as may be agreed on by the parties, and then 
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the Regulation specifies who shall be qualified to act 
as arbitrators. And cl. 1, sec. 3, states, that when 
the choice of the arbitrator or arbitrators shall have 
been made, the parties shall execute a deed of refer¬ 
ence, which may be upon unstamped paper, showing 
the names of the arbitrator or arbitrators ; the nature 
and extent of the matters referred ; the date of refer¬ 
ence ; the lime within which the award is to be given ; 
the signatures of the parties, and of two witnesses ; 
and the consent of the parties to abide by the award, 
with any conditions that may be involved, such as 
whether the decision of a majority is to be conclu¬ 
sive, or whether an umpire is to be appointed, and 
so on. Then a form of a deed of reference is given ; 
but it is expressly stated, that it is not requisite that 
the deed of reference should be framed according to 
that form, and it provides for the award being deli¬ 
vered within ten, or as many days as shall be specified, 
and that it contain the matters and be framed ac¬ 
cording to the rule specified in the preceding clause. 
Now. that provision is certainly not intended to put 
the thing altogether at large, and let the parties draw 
up their reference in any way thev mav think fit, 
without regard to the first part of the third section, 
because it expressly provides that it shall contain the 
matters, and he framed according to the rules specified 
in +he first clause. It seems, therefore, that the 
Legislature of India, in passing this Regulation, at¬ 
tach importance to the matters, which they expressly 
enact shall be contained in the deed of reference. 

Now we are asked to consider, that, as far as re 
gards the insertion of the time within which the 
award is to he made, it is directory only. Their Lord- 

ships are quite at a loss to see how they can possibly 

* 
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so construe that clause. It is included with a number 
of other things, and if we say the insertion of the time 
ectoi \ onlj, ti^ei e seems no reason why all the 
other things that are there specified should not also be 
considered to be directory, or why they might not be 
disregarded altogether by the parties if they thought 
fit to do so. Another argument that was used upon 
this third section was, that so far as regards the inser¬ 
tion of time, that was, in truth, only inserted with a 
view to the seventh section, in which it is enacted 
that if pending an arbitration a suit be instituted, 
that suit may be stayed upon proof that the suit and 
arbitration relate to the same matters, and that the 
time for making the award has not expired. Here it 
is said bv anticipation that the Legislature put into the 
third section the requirement that the time should 
he specified with a view to the seventh section ; that if 
anv suit should be instituted in the meantime, that 
suit might be suspended until the reference should 
be terminated. This is really a very ingenious but 
at. the same time a verv far-fetched argument, and a 
construction which their Lordships cannot, think the 
Legislature of India at all intended when they framed 
this 'Regulation. Tt is manifest they required bv the 
third seetion that the time should be mentioned, 
and thev required by the fourth clause of that sec¬ 
tion, that if the time be enlarged, it must be done 
in a particular manner, and with the same formalities 
as the deed itself, which was to be executed before 
two witnesses : and then they go on to make a pro¬ 
vision which is very natural, namely, that if any suit 
is instituted pending an arbitration, that suit shall 
be suspended until the arbitration is determined. 
That it is consistent to state, therefore, that the third 
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l8t > 5 ^ section has only reference to the seventh section, 


nusser- S eems to their Lordships to be going much further 

WANJEE . . , ... 

pestonjee than they can venture to do, particularly when it is 
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considered that references had formerly been made in 
India under the name of 11 Pinichayets,” which had 
been attended with a very great and unreasonable 
delay. It might probably have been the intention of 
the Legislature in framing this Regulation to prevent 
such delays from taking place, and that might have 
been a very good reason why this requirement should 
have been made, that the time should be specified in 


the deed of reference within which the award should 
be made. To regard it, therefore, merely as directory, 
or of little importance, would seem to be letting in one 
of those very mischiefs which were expressly intended 


to be avoided by this Regulation. It is difficult, no 
doubt, for any Court to be quite sure that they know 
Ihe reasons why an Act of Parliament is passed, or 
to account for the phraseology which is used in an 
Act of Parliament, or of a Regulation in India; 
but this reason for requiring the time to be specified 
and for making the Regulation in these terms, does 
seem to be natural and probable. Not only so, but it 
seems to have been stated that that was likely to have 
been the cause, because their Lordships perceive that 
in the first decree of the Smhler Court in India in 
giving their judgment, the Court say, “ The Ad¬ 
vocate-General says, it was by mutual consent that 
Ihe time within which the award was to be given was 
not defined ; if so, it was by mutual consent, and not 
by any fraud or inadvertence, that the deed of refer¬ 
ence to arbitration was so drawn as that the award on 
il should never rise above the level of the ancient 
sluggish puvchayehiawah, to invigorate and reform 
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which, specially in regard to expedition, this Regula¬ 
tion was enacted so that the Court there treat it as 


a reason for this Regulation, that it was to avoid the 
delay. It then goes on:—“ And considering that one 
of the parties is not generally amenable to Regula¬ 
tions, this condition, that the award should not have 
the force of a decree, was a very judicious one on the 
part of his antagonists, for no sooner did the Bvksliee, 
who now seeks to exercise the force of the Court 


against his alleged creditor, receive himself an order 


from 1 hat Court to refund, pending the present in- 
quirv, the money that had been paid to him wrong¬ 
fully through that Court, than he wrapped himself in 
his privileges, and demurred to its jurisdiction.” As 
to the latter part, it is immaterial in this case whether 
it be right or wrong ; but the reason which they gave, 
and which they suppose to have been the cause of this 


Regulation, seems to have been strong in the mind of 
the Court at that time ; neither did that pass away, 
because their Lordships have observed that in a sub¬ 


sequent decree when they reverse their former decree, 
they still adhere to this view ; they say:—“ In pre¬ 
scribing that a time must be fixed for pronouncing the 
award, it may be admitted that the law intended to 
provide against procrastination and the evils attend¬ 
ing the olci form of Panchayet. But the Court are 
struck with the force of the observation that in 
placing no restriction of that kind on the arbitration, 
the object of both parties was to facilitate, not pro¬ 
crastinate, their proceedings, which they severally 
intended should be final. The arbitrator, who is now 
sitting iu Court, has satisfied it that the time was 
waived by consent of both parties.” So that even 
in the last judgment when they reverse the former 


1855- 

Y 

NUSSER- 

WANJEE 

PESTONJEE 

v, 

MEER 

MYNOODEEN 

Khan 
Wullud 
Meek Sud- 

ROODEEN 

Khan 

Bahadook. 


VI—22 


160 


CASES IN THE PRIVY COUNCIL 


18SS- 

V , V 

Y 

NUSSER- 

WANJEE 

l’ES'l'ONjEE 

MEER 

MVNOODEEN 

Khan 
VV uLi.no 
Mker Suo- 

ROODEEN 
KHAN 
15 A H A HOUR- 


one, the Court still adhere to their view of the reason 
why the time was mentioned in the Regulation of 
1827. Their Lordships cannot help thinking that 
that probably was the true account of the mat¬ 
ter, and that the time within which the award was 
to be made was considered by the Legislature of 
India to he essential, to be of great importance and 
to be necessary to be inserted in the deed of reference 
in order to give to the award the force of a decree 
of the ZiUah Court. It is said that it may have 
beer, ihat the arbitrator in this case being a Judge 
of the Z ill ah Court, and also agent for the Govern¬ 
ment of Surat, his time was very much occupied 
with public duties, and it may have been inconve¬ 
nient to him to limit the time for making his award, 
because his time being so much occupied with his 
public duties he would have very little time to afford 
to investigate the matters that were so submitted to 
him. That might have been a very good reason for 
giving a long time ; but it was not any reason what¬ 
ever for altogether omitting to mention the time in 
the deed of reference. Then it is said, it. is done by 
consent. Now, what the Sudder Court in the first 
instance states, would seem very forcible if it was 
originally the case that all mention of the time was 
omitted in the deed of reference by consent, and in- 
tentionallv bv both parties. One cannot help seeing 
that it mav very possibly have been that neither party 
was willing that it should come within this Regula¬ 
tion and that the award should have the force of a 
decree of the Z ill ah Court. Tf, on the other hand, it 
were not so, if it were inadvertently omitted, then the 
m-oper course would have been, when it was found out, 
to have had a fresh submission, in which it could have 
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been inserted, in order to make the matter clear ; but 
they proceeded upon the case as if it had been done 
with consent of both parties. 

That brings it to the question, whether the consent 
of the parties to waive one of the conditions which is 
required by the Legislature in this Regulation can give 
jurisdiction to the Zillah Court. Now, it is quite clear, 
upon all principles and authorities which have been 
determined in this country, that no such consent can 
give jurisdiction. That was decided in the case of 
An sell v. Evans (7 Term, 1), regarding a parol submis¬ 
sion not coming within the Statute, 9th & 10th Will . 
III., c. 15. The Court there said, tlie parties cannot 
by consent give us the power which the Statute must 
give. In the case of a submission, they required two 
witnesses to attest the fact and bring it before the 
Court, and, therefore, they said, we cannot assume a 
jurisdiction by mere consent of the parties. Neither 
can the Zillali Court assume a jurisdiction to make 
this award have the force of a decree of Court merely 
by consent of the parties. 

If, indeed, we could have been satisfied that the 
time was merely directory, the case might have been 
very different. Their Lordships are all quite clearly 
of opinion that they must take it that Hie Legislature 
of India meant distinctly to prescribe that any deed of 
reference under which an award was to be made, to 
have the force of a decree of the Zillah Court should 
contain all those matters which are specified in the 
section of the Regulation to which I have already 
referred. And these matters being omitted, their 
Lordships have, therefore, come to the conclusion 
that, although the award may have been a very good 
one in itself, it cannot have the force which this 
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Regulation would have given to it if it had contained 
all the requisites which the sections specify. 

This being so, it is sufficient upon that ground to 
decide this. case. The other point, with respect to 
the petitions not having been tiled along with the 
deed of reference, seems to their Lordships to be 
hardlv ripe for their decision if it were necessary to 
decide upon it at all, because the facts are not quite 
clear. It may be that the petitions were originally 
attached to the deed of reference as mentioned in the 
deed of reference, it may be that possibly they may 
have been filed in the Zillah Court along with the 
deed itself, and not considered to have been of suffi¬ 
cient importance to be sent here, or it may be tha 
thev have become detached in some way that has n 
been accounted for. Although the question may very 
fairlv have arisen upon whom the onus lay of showin 
the fact one way or the other, yet the fact is not 
sufficiently clear upon the face of the proceedings to 
enable their Lordships to come to a satisfactory c - 
0 Lon about it. All that, their Lordships decide 
ho" thev are quite satisfied that, it; is necessary under 

i;. s Regulation that the nature and ^nt o the 

matter referred should be contained m the deed 
* M nof meaning by that, that every single 
referen , ifipd w hich the parties dispute, 

tVnng should be spee d nl1 d clear, so 

when once bled, if any future 
m , , k ,‘ arise what it was that had been deter- 

Sl led bv the arbitrator. Whether the reference to 

"c i 01 o « certain date might be sufficient or not 

V Me the petitions ought to have been annexed 

° V *Til necessary for their Lordships to dc- 
or not. tt is mn , fi rg t ground 

termine, as they are satisfied upon 
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of objection, so as to render it unnecessary for their 
Loulsliips to express any positive opinion with re¬ 
spect to the second point. 


All the other objections that have been taken as to 

the award not being final, their Lordships do not enter 

into ; it may be doubtful how far a Court of Appeal 

could enter into that question at all, whether it ought 

not to have been originally raised in the Zillah Court, 

and disposed of there. Many difficulties of that kind 

may arise, but it is not necessary to say anything 

upon the subject ; there being one fatal objection, that 

objection must prevail. The consequence will be that 

their Lordships will advise Her Majesty to restore the 

original decree of the Sudder Court, which directed 

that the award should be taken off the file of the 

Zdlah Court, and to set aside the second decree of 
the b'udder Court. 


Under the circumstances, their Lordships are of 

opinion that the costs subsequent to the first decree, 

including the costs here, ought to be allowed to the 
Appellants. 
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Baboo Gunesh Dutt Singh - Appellant, 

AND 

Maharaja Moheshur Singh, j 

Baboo Basdeo Singh, and \ Respondents* 
Baboo Kihut Singh - - ^ 

On appeal from the Sadder Detvanny Adawlut at 

Calcutta. 


Hindu Law—I mpart ibilit y—Presumption as in—Raj Evidence and 
incidents of—Custom—Family custom—Evidence as to—Legality—Entries 
in Collector's Register-—Evidentiary value of. 

Family usage- for fourteen generations, by which the succession to the 
Jlaj scmindaiy of Tirlioot hail uniformly descended entire to a single male 
heir, to the exclusion of the other members of the family, upheld. 

A custom for the Raja in possession, in his lifetime to abdicate and assign 
by deed the Ra i title and domain to his eldest son, or next immediate male 
heir ; held good, and a deed so assigning.the Raj to an eldest son (provision 
being made for Baboo allowances for the younger sons), sustained. 

n U(l(r r —Whether Ben. Regs. XT. of 1793, and X. of 1800, being 
confined to cases in which there is no deed or Will executed, apply to 

the case of a Rail 


. .. The question in this suit was, whether the ances- 

22 n<Uu" e , tral estaLe ot - the Raj zemindary of Sircar lirhoot, 

-- situate in the Districts of Tirlioot and Purneah, con¬ 
stituted a Raj domain, and as such descended entire to 
a single heir to the exclusion of the other members 
of tiie family, or was divisible among the co-heirs in 
equal shares' according to the usual course of succes¬ 
sion provided by the Hindoo law. The first Respon¬ 
dent maintained the former, and the Appellant the 

latter, of these propositions. 

The suit was instituted by the Appellant against 
Roodur Singh, since deceased, the father of the Re- 


* Present: The Right Hon. T. Pemherton Leigh, th^RigH 

Turner, and the Right 

Hon. Sir .John Pettcson. 
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spondent, Maharaja Moheshur Singh, Baboo Basdeo 
Singh, and Baboo Kind Singh, to recover possession 
ofli moiety of the above Raj. He claimed by inherit¬ 
ance through his father, Gobind Singh, who was one 
of the four surviving sons of Madhoo Singh, and who 
was, up to the 18th of June , 1807, in possession of 
the Raj as sole proprietor. The other three surviv¬ 
ing sons of Madhoo Singh, were Chutur Singh, since 
deceased, who was the eldost son, and succeeded him 
to the Raj, and Kind Singh, and Ramaput Singh. 
Although the late Gobind Singh, the Appellant’s 
father, deceased, was the third of four sons, the Ap¬ 
pellant sought by his suit to recover not one fourth 
merely, but one full moiety of the Raj and moveable 
property which had been in the possession of Mad¬ 
hoo Singh at the time of his decease, alleging that 
Ramaput Singh, the youngest son, had been adopted 
into another family, and had thereby lost title to any 
share of the patrimony, and that Kind Singh, the 
second son, had released and relinquished his share. 
The Respondent’s, Maharaja Moheshur Singh's, answer 
to the Appellant’s claim, was, that the succession to 
the Raj was governed by ancient family usage, and 
that by virtue thereof Chutur Singh, in 1807, as the 
eldest son and heir apparent, received, under a deed 
of gift, possession of the Raj from Madhoo Singh, 
and on his death succeeded to the Raj title and Raj 
domain thereunder, and as sole heir-at-law ; Gobind 
Singh and the other brothers receiving for their 
maintenance and support as Baboos, agreeably to the 
family usage, a provision in land, which was granted 
to them by Madhoo Singh, subject to the payment of 
Government revenue to him. Accordingly, Pergunnah 
Burharpoor Raglio was granted, in 1807, to Gobind 
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■ 8 SS' Sintjh for iiis maintenance, under the condition of his 

T ‘ “ 

babou paving the Government revenue to the Ghutur Singh, 
dutt Singh as sole proprietor of the Raj. This revenue he paid 
maharaja u P 1° the lime ot‘ Ills decease, which happened in the 
M s”noh UK . vear -*822. On his death the Appellant succeeded to 

and others, fhjg Perg UHIiah. 


The Appellant, although admitting the grant of 
this Pergnnnah to his father, Gobind Singh, alleged 
that the same was made under a deed, dated the 14th 
of March. 1806, by Madhoo Singh, on the occasion 
of the ceremony of investing Gobind Singh with the 
Brahminical thread: and the Appellant alleged that 
the Pergunnahs which the brothers of his father also 
received were not granted for their maintenance, but 
that such Pergannahn were granted by Madhoo Sivgh 
on the occasion of their being invested with their 
Brahminical threads. 


The facts giving rise to the suit were shortly these: — 
The ancestors of Hie Appellant and Respondents 
had been in possession of the Raj of Tirhoot from a 
period long anterior to the commencement of British 
rule in India. The first of these ancestors was Mahesh 
Thakoor, and from his death to the succession of the 
late Roodur Singh, the father of the first Respondent, 
there had been fourteen several successions ; and on 
every such occasion only one person at a time suc¬ 
ceeded to the Raj, in pursuance of the family usage ; 
maintenance having been provided for the younger 
members of the family by a grant of a Pergunnah out 
of the Raj estates. By the custom of this family, the 
Raja last seised, upon his abdication by ill health or 
withdrawing from the world, by deed of gift assigned 
the Raj to his eldest son, or to the next immediate 

male heir. 
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MacUtoo Singh, the common grandfather of the 
Appellant, and Rood it r Singh, succeeded to the Raj in 
1775 upon the death of Raja Pratab Singh. Madhoo 
Singh had four wives: by the first he had no issue; 
by the second he had a son named Kishun Singh, who 
died without issue in his father’s lifetime, and another 
son nanted Chutur Singh, the father of Roodur Singh; 
by the third he had two sons, Kind Singh and Gohind 
Singh, the father of the Appellant; and by the fourth, 
a son named Ramaput Singh, who was, however, 
adopted into another family, and ceased, therefore, to 
have any claim or title to the ancestral estate. 

On the 18tli of Jane, 1807, Madhoo Singh being 
dangerously ill, and foeiore leaving his home for Be¬ 
nares, executed a deed of gift of the Raj and Zemin- 
darg to Chutur Singh, his eldest son, making provision 
for his other sons by grants of Pergunnahs, by way of 
Baboo allowances ; two petitions were about the same 
time presented in his name, one to the Zillah Court 
of Tirhool, and the other to the Collector of that dis¬ 
trict.. Both these petitions stated, that he had given 
the Raj and Zemindarg, and all his property and 
effects, to Chutur Singh, and had given to his other 
sons, A irul Singh, Gohind Singh, and Ramaput Singh, 
proprietary deeds for different Pergunnahs, for their 
' support as Baboos. The petition to the Zillah Court 
prayed that Chutur Singh might be allowed to appear 
and conduct in his own name all cases there pending 
in which Madhoo Singh was Plaintiff or Defendant, 
and that to the Collector prayed that Madhoo Singh's 
name might be erased from the revenue papers, and 
Chutur Singh's name entered in its stead, and that in 
future the (ioveriimenl revenue might he received 
from him. 

Madhoo Singh died in the latter part of the year 
VI-23 


167 


1855. 


Baboo 
Gunesh 
Dutt Singh 

V. 

Maharaja 

Moheshur 

Singh 

and others. 



168 


CASKS iiN tiU3 KiUVV COUNCIL 

185=1 1807, whereupon Chutur Singh took possession of 

^ Z R ai. In the month oi' May, 1811, 

gunesh , • brother, set up a claim and instituted a sui 

ains, him in the P.<«« I’rovineial Curt ol T.r- 

sssssn nu ****» third f“‘ ° f a,e rr 

and’mh H er S alleging that there were only three brothers entitled 

to share the property. By his plaint be “..peach_d 
the validity oi the deed of gift by Madhoo Smgh in 
Chutur Singh's favour. In his answer to this pia u 
the Defendant relied upon the deed oi gift of the Raj 
by Madhoo Singh in his favour, and insisted that Par- 
gunnah Jedcc was given to the Plaintiff by Madhoo 

Sindh, as a Baboo allowance. 

* The Patna Provincial Court pronounced its deci- 

sion in the suit of Kind Singh v. Chutur Singh on 
the 22nd of June, 1814, and dismissed the claim o. 
the Plaintiff, who appealed to the Sadder 
Adaulut; but before the ease was tiled, u 
into a compromise with Chutur Singh, where;* 
agreed to withdraw and abandon his appeal, 
acknowledge the invalidity of his claim, which was 

accordingly carried into effect. 

Gobind Singh died in 1822, leaving an only son 

the present Appellant, who was then an miant abou 

a ITi °\nah died on the 3rd of April, 1839, leav- 

• ^ sons Roodur Singh and Basdeo Singh, hav¬ 
ing two sons, l ‘ h R ■ to his eldest son, 

ing made a deed ol gift ot the uaj The 

thereupon took Pje.™. »^ 
pellant having ^ ^ „ lUc civi , 

present suit o - Bw*« ’ 

^"VrentDete,^-;- 
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leged that he was entitled to the moiety in question, , 18S5 -, 
together with the acquisitions of his grandfather, baboo 

'0- ■ 4 1 GUNESH 

Madlioo : Singh, and his father, Gobind Singh, which dutt Singh 
had been purchased out of the produce of his grand- maharaja 
father's property, and the sum total at which he va- 
lued the property, reckoning the value of the reve- and others, 
nue-paying lands at threefold their assessment, and that 
of the La-kiraj or unassessed lands at eighteenfold their 
yearly produce, amounted to Rs. 708,636 14a. Ip. 4k., 
a moiety of which he claimed. He also alleged that 
the whole of the lands in dispute descended from 
his ancestor, Maharaja Nurindur Singh, to Pratab 
Singh, the adopted son of Nurindur Singh, and from 
Pratab Singh to his step-brother, Madlioo Singh, 
his grandfather. He then stated that their father 
had given to each of them a Pergunnali, at the cere¬ 
mony of the Braliminical thread, which Pcrguunahs 
the Appellant, therefore, excluded from his claim, 
and alleged that Chutur Singh had fabricated docu¬ 
ments while Madlioo Singh was in a state of insen¬ 
sibility, whereby he had got possession of the Zemin 
darg alter his father’s death. He further stated the 
adoption of Rama [nit Singh into another family, and 
the relinquishment by his uncle, Kirut Singh, of all 
claim to the hereditary property of tin? Zemindarg 
in the suit which lie had instituted against Chutur 
Singh, when, as alleged, Chutur Singh , by deed, 
assigned the Talook Buka nut, & c., to Kirut Singh, 
and withdrew him from the claim of his right to the 
whole property which was then pending in the Sadder 
Dewanng Court. 

The Defendant, Roodur Singh , by his answer as¬ 
serted that his brother, Basdeo Singh, and his uncle. 

Kirut Singh, the other Defendants, were in collusioq 
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1855. with the Plaintiff, and that the suit was at their insti- 
baboo gation. He insisted that the property in question was 
dutt Singh an ancient Raj of Tirhoot, and that from its first erea- 
maharaja ti°n and the commencement of the family the follow- 
M “ R ing custom had prevailed, namely, that the eldest 
and others. son became the proprietor of the Raj and all its 

appendages and property, and filled the place of the 
father, and the younger sons, after they attained 
their majority, had only a maintenance as Baboos (or 
younger gentlemen of the family); that it was also the 
custom, that whenever the Raja of the time being 
found that lie was grown old, or for any other reason 
was desirous of forsaking the affairs of this world, or 
thought his death approaching, lie delivered over the 
Raj, and all the property of the Raj, to the eldest 
son, who was the heir-apparent, and appointed a pro¬ 
vision for the younger sons as Baboos, and confirmed 
the old-established usage; that if there was no son or 
grandson, the Raja of the time then gave the Raj and 
all its appendages to the brother or any other rela¬ 
tive as his successor, who succeeded to tin* Raj, and 
possessed all the property belonging to it. He then 
traced the successive descents of the Raj, according 
to the family usage ; by which it appeared, that the 
actual Raja before his death made over the Raj to his' 
eldest son, or, in case he had no issue, to his brother, 
who took exclusive possession of it, and the younger 
children had merely a maintenance as Baboos. He 
alleged that in this manner, when Chutur Singh wished 
to forsake the world and go to Kashee (a holy place), 
he, according to the same family usage, assigned by a 
deed to Roodur Singh, his eldest son and heir appa¬ 


rent, the Raj and all the property, and in his own 
lifetime placed him in the Raj as his successor, and 
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gave him possession; and that he assigned the profits J 855 \ 
of the Pergunnah of J are el, after paving the revenue, as Baboo 

. , ’ GUNESH 

a maintenance to aasdeo Singh, the younger son, and dutt Singh 
gave him also a deed by which Roodur Singh was ac- maharaja 
knowledged* the possessor of the property of the Raj M S UR 
and Government revenue. That such an ancient usage and others - 
had been continued, and no division or partition ever 
made, and that the Plaintiff could not show that the 
Raj was ever divided inlo shares ; that the property, 
according to the family usage, having descended from 
one to another, did not prove that it is heritable to all, 
and that the Plaintiff’s claim for a share could not 
be in anywise admissible; for country usage, family 
usage, and the rules of Princes, according to the Hindoo 
law and rules of Court, were prevalent and preferable, 
and no book could abolish such usage. The answer 
next insisted that the allegations of the Plaintiff as 
to the various Pergunnahs mentioned in the plaint 
having been given at the times of investing the reci¬ 
pients with the Brahminical thread were false and 
futile, and that Madhoo Singh never gave any Per- 
gunnah, or village, to any son on the occasion of such 
investiture ; and that such was not the family usage, 
according to which nothing hut jewels and money 
were given on such occasions. The answer then 
stated that Kirut Singh had instituted a suit in the 
Provincial Court of Patna on similar grounds, for 
a third share of the property, and that his claim 
was dismissed, which decision the Defendant asserted 
was sufficient to repel the claim and allegation of the 
Plaintiff. He said that Pergunnah A.aIapoor was in¬ 
cluded in the other property of the Raj, which Mad - 


hoo Singh gave to Chutur Singh by deed in 1807, and 
was given by Chutur Singh to Moheshur Singh , the 
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1855. present Respondent, his eldest g*randson, at his birth. 
baoo He denied that Kishun Singh got Pergunnah Dhurum • 
duttsh^'H poor at the ceremony of the thread, and asserted that 
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as lie was the eldest son, his father, Madhoo Singh, 
gave him that Pergunnah at the ceremony of appear¬ 
ance ; and that as Kishun Singh had no issue, he 
adopted his brother Chutur Singh as his son ; and 
that on his death the Pergunnah came into the pos¬ 
session of Chutur Singh in the lifetime of Madhoo 
Singh . And after stating the manner in which Chutur 
Singh succeeded to the Zetnindarg, the answer alleged 
that Cohind Singh was well acquainted with the fa¬ 
mily usage and laws of the Baj f and thinking it use¬ 
less to prefer a claim, he continued during his life to 
pay revenue to Chutur Singh, according to the condi¬ 
tions of the deed of Madhoo Singh, It next alleged, 
that when Kirut Singh’s suit for a third share of the 


property was dismissed by the Provincial Court, he ap¬ 
pealed to the Sadder Court ; but when he understood 
that the eldest brother’s right was complete according 


to family usage and the act of the father, and that 
he had no other right but to maintenance as a Baboo , 
he withdrew the appeal and hied a deed of withdrawal, 
in which there was no mention of any mutual exchange 
of right having been made. The answer then stated, 
that by every Hindoo law particular customs were 
maintained and upheld, and concluded thus:—“What 
the Plaintiff’s father got was merely as the right of a 
Baboo’s maintenance, and accordingly Madhoo Singh , 
when he was about to forsake the world, followed 
the usage, and gave the eldest son, Chutur Singh , all 
the Raj and its rights which he had by the family 
and country usage, and laws of the Raj. It deserves 
consideration, that if the property appertaining to this 
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Raj were divisible, by the family usage, among heirs, 1855 - 

the Raj could not exist.” baboo 

. , Gunesh 

The Defendant, Kind Singh, by his answer insisted dutt Singh 

_ 

that he had been improperly made a Defendant in the maharaja 
suit ; that, he was in possession of Pergunnah Jedee, M s”ngh UR 
under a deed of gift from his father, Madhoo Singh ; and others * 
that the Appellant had improperly included in his 
claim some villages which had originally belonged to 
Maharanee Pudmavutee, the wife of Nurindur Singh, 
and ancestor of Kind Singh, to which Madhoo Singh 
had no title, and of which he never had possession ; 
and that the Appellant had no right to the hereditary 
property claimed by his suit. 

The other Defendant, Basdcn Singh, by his answer 
stated that Kind Singh had previously sued Chutur 
Singh for the same property, and that Chutur Singh 
had answered the plaint, denying that the property 
belonged to their grandfather and was ancestral, 
and that the suit was dismissed. He then said that 
in the present suit the Defendant, Roodur Singh, had 
intentionally abandoned the ground taken by his father. 

Chutur Singh, in the former suit, and had relied ■with¬ 
out any ground upon a family usage, which never ex¬ 
isted in the Singh family. He declared that the line 
of defence adopted by Roodur Singh proceeded from 
fraud on his part ; as he was in hopes that on the 
termination of the suit he might take an acknowledg¬ 
ment of the family usage from the Appellant, and 
acquire a proof of his assertion as to the family usage. 

Basdeo Singh then denied that the four Pergunnahs 
mentioned in the plaint had been given at the cere¬ 
mony of the Brahminical thread, and asserted that the 
Zemindary was the private acquisition of Madhoo 
Singh, and had not descended to him by inheritance ; 



174 


CASES IN THE PRIVY COUNCIL 


1855. 


Baboo 
Gunesh 
Dutt Singh 

V. 

Maharaja 

Moheshur 

Singh 

and others. 


and that with respect to such property, a father had 
by law 1 lie power of making* an unequal division of it 

amongst his sons. 

The Appellant and Boodur Singh adduced evidence, 

and witnesses were examined on their respective sides. 

The material portions relating to the usage of the 

family and validity of the deed executed by Madhoo 
* * 

Singh, are sufficiently referred to in the judgment of 

their Lordships. * * 

Previous to the cause coming on for hearing, and 

on the 20th of September , 1840, Basdeo Singh , the 
younger brother of the Defendant, Boodur Singh , had 
instituted a suit against Boodur Singh, claiming a 
share of the Baj, and raising exactly the same ques¬ 
tions as were raised by the Appellant in his suit, 
namely, the existence of the family usage, and the 
validity of the deed executed in conformity with 
such usage by Chutur Singh in favour of Boodur 
Singli, his eldest son, with provision for the mainte¬ 
nance of his younger son. In both suits the points 
raised with reference to the family usage and the evi¬ 
dence on the subject being substantially the same, and 
the two cases being found so closely connected, they 
were heard simultaneously by the same Judge, and 

decided at the same time. - . \ 

In Basdeo Singh's suit the question raised respect¬ 
ing the family usage was fully considered, and it ^as 
held by the Z ill ah Court of Tirhoot that the usage was 
fully established, and was valid, and Basdeo Singh's 
suit was accordingly dismissed. , *\ 

The present suit came on for hearing before the 
Zillah Judge, Mr. David Pringle , on the 31st of Pfi- 
ceniber, 1844, who in his judgment and decree of that 
date stated as follows:—" In the case of Kirut Singh 
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v. Chutur Shi(jli, Ihe Plaintiff’s claim (like the present 
Plaintiff’s) was for an equal division ; and the Court, 
upon finding that the possession of the Plaintiff was 
according to the deed of partition of Madlioo Singh, 
and not hv a gift at the investiture of the Braliminical 
thread, dismissed it ; and, by a legal opinion which, 
was taken in that case from the Hindoo law-officer of 
the Court, and the acknowledged possession of the 
Plaintiff, the deed of partition was considered to be in 
conformity with it, and cannot now be disputed. Tt is 
my opinion that if the document of Madlioo Singli be 
sufficient with regard to the right of Kirnt Singh, it is 
so with regard to all who are included in it. Tn this 
case the Plaintiff was at liberty to say that he was not 
a party to such a claim on that deed of partition ; and 
if that deed was accepted by his father, it could not 
be prejudicial to him, and he referred to 2 Macnaghten’s 
Principles of Hindu Law, p. 50, as a sufficient pre¬ 
cedent for it ; but the Plaintiff has never brought for¬ 
ward a claim to have the deed of Madlioo Singh an¬ 
nulled and that deed has been confirmed by the Pro¬ 
vincial Court, as above said, and he could produce no 
kind of proof. It is my opinion that the deed of gift 
at the investiture of the Brahminical thread is con¬ 
trary to rule and usage, and nothing has been found 
to show its authenticity ; for the possession of the 
Plaintiff is according to the document of Madlioo 
Shifih, and not bv anv other document : and bv the 
Hindoo law, if any deed of partition be put in exe¬ 
cution, and any one taike anything under it, he will 
have possession of only that and nothing more, and 
my decision should be according to the Hindoo law, 
upon which the Plaintiff founds his claim: and it is 
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not necessary to enter into the question of family 
usage in this case, because in a similar case, in which 
the Defendants are parties, the question of family 
usage has been fully tried.” The suit of the Ap¬ 
pellant was accordingly dismissed with costs. 

The Appellant appealed from this decree to the 
Rudder Detvanny Adawlut of Calcutta . 

The appeal came on for hearing on the 27th of 
February , 184G, concurrently with an appeal brought 
by Basdeo Singh against the decree of the Zillah 
Court in his suit. 

In Basdeo Singh's suit the Judge, Mr. Battery , en¬ 
tered fully into the question respecting the family 
usage, and agreeing in opinion with the lower Court, 
dismissed the appeal (n) ; and for the same reasons 
dismissed the appeal of the Appellant in his suit, with 
costs. In his judgment he said:—“ As this case is 

similar to case No. 50 (the suit of Basdeo Singh v. 

• • 

Boodur Singh), and with regard to the evidence in 
that case generally and to the documents tiled by 
Boodur Singh , one of the Respondents in this case, 
particularly, it is not necessary in my opinion to enter 
into particulars in this case, which can be known by 
a reference to it. Tn this case my opinion coincides 
in every respect with that of the District Judge.” 

From this decree the Appellant appealed to Eng¬ 
land. Pending the appeal Boodur Singh died, having 
previously abdicated and by deed granted the Baj to 
his eldest son, Maharaja Moheshur Singh , who was 
admitted by the Sudder Court to succeed his father as 
Respondent, and carry on the appeal. 

(a) See cose reported, nom. Mnha Baj Koionr Basdeo Singh x. 
Vuha Baj ah Bondar Singh Bahadur , 7 Bep. Snd. Dew. Rep. 
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The appeal now came on for hearing, and was 

argued by 

% 

Mr. R. Palmer, Q. C., and Mr. Shapter, for the 
Appellant. 

Their argument was confined to two points: first, 
to an examination of the evidence, whether the Zemin- 
dary of Tirhoot constituted an ancient Raj or not, and 
the custom and usage of the family regulating the suc¬ 
cession; secondly, as to the validity of the deed of 
appointment to the Raj by Madhoo Singh upon his 
abdication in his eldest son’s, ('hater Singh’s, favour, 
nnd the acquiescence in it by Kir,it Singh and Gohind 
Singh, the Appellant contending, that the determina¬ 
tion oi the question of the succession was to be 
governed by the general Hindoo law, by which he 
claimed upon a partition to be entitled to the moiety 
sued for. They referred to Rajah Deedar 11 ossein v. 
Ranee Zohoor-oon-Nissa (a), Rawut Urjim Sing v. 
Rawut Gansiam Sing ( b ), Baidganund Singh v. Rud- 
ranand Singh (<•), Muha Raj Kowur Basdeo Singh v. 
Muha Rajah Roodar Singh Bahadur (d), 1 Strange’s 
Hindu Law (2nd Edit.), pp. lfi, 177 , jqg, j jj- 

Macnaghten’s Principles of Hindu Law, pp. ’ 44 , 4<\- 
Ben. Kegs. XI. of 1793, and X. of 1800. 

Mr. Wigraw, Q. 0., and Mr. Leith, appeared for 

the Respondents : but were not called upon to 
argue the ease. 

Judgment was pronounced, as follows bv 

(n) 2 Moore’s Tnd. App. Oases, 441. 

(/>) 5 Moore’s Tnd. App. Cases, 169. 

(r) f> Ren. Slid. Dew. Rep. 198. (,7) 7 Ren. Sud. Dew. Rep. 228. 
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The Right Hon. T. Pemberton Leigh: 

Tn (his ease tlieir Lordships do not think it neces¬ 
sary to trouble the Counsel for the Respondents. We 
had very little doubt at the termination of the argu¬ 
ment for the Appellant what judgment it would be 
our duty to recommend Her Majesty to pronounce, 
but we were extremely unwilling to intimate any opi¬ 
nion upon that subject until we had an opportunity, 
by a careful examination of the whole proceedings, of 
ascertaining, whether there was anything to be found 
in them, which would either alter or confirm that im¬ 
pression. We have had an opportunity of making 
that examination, and the result of that is to remove 
all doubt from our minds as to the utter absence of 
any ground for the present appeal. 

Before adverting to the circumstances of the case, 

either of fact or of law, which are in controversy, it 

mav be convenient to state those as to which either 
% 

there is no dispute, or as to which, in the opinion of 
their Lordships, all possibility of their being success¬ 
fully disputed is removed by the evidence. 

In the month of July, 1775, Madhoo Singh suc¬ 
ceeded to the Zenrindary of Tirhoot . He succeeded 
to the Zenrindary on the death of his brother Pratab 
Singh, who had previously been in sole possession of 
it, Madhoo Singh during the lifetime of his brother 
being in possession of a Pergunnah called Dhurum- 
poor, as a Baboo allowance, which is a provision for 
younger sons, as an appanage of the estate. Mad¬ 
hoo Singh had five sons ; Kisknn Singh, his eldest 
son, died without issue in his father’s lifetime, and a 
younger son called Batnaput Singh was adopted into 
another family, and ceased, therefore, to be a son of 
Madhoo Singh. There remained, therefore, three 
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sons of Madhoo Singh, namely, Chutur ^ 

eldest son, Kirut Singh, Ills second son, and G 

Singh, Ins thud son. Madhoo Singh, thinking maharaja 

On the 8th ot June, 18th, Maanov ° y . , ,, moheshur 

himself at the point of death, and being, m iu 4 singh^ 

extremely ill, abdicated the Zernindary, -d -tired to 

Benares, or to the banks of the Ganges, for the pm 

pose of dying there, and on that day he made a deca 

upon which, in a great measure, the merits 

case turn. * ' A 

By that deed, after reciting that he was unwell, and 

was retiring from the world to die upon the Ganges, 

he transferred the Raj, as he called it, or the Zerrun^ 

darn in question, to his eldest son, Chutur Smgh and 

by the same deed lie declared that he had already 

o-iven one Pergunnak , Jedee, to his second son, Kru 

Sinah by wav of provision as a Baboo, and another 

Singh, as a similar provision for him as a younger son 
He made a similar disposition of certain villages as a 
provision tor hi. dangbioro. This deed was .xeoubjd 
L tbo 18th day of Jme. On the 27th ol that 

month l,o proaontod a l»lUi»» >» the J ndgo ot lb. 

Zillah Court of Tirhoot, stating the terms ot this 
deed, and praying that it might be carried into 
effect. On the 4th of July, 1807, he presented a 
similar petition to the Collector, praying that in Ins 
department this instrument might be carried into 
effect by entering the estates in the names to which 
the deed transferred them. On the 12th ot August 
1807, an order was made by the Collector aceord- 
iugly, directing those transfers to be entered, and on 
the same dav the Collector issued an order to the 
tenants, ordering them to pay their rents and assess- 

N 2 
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ments according to the terms of this deed ; and on 
the 14th of the same month, the Zillah Judge of 
Tirhoot sent a message or note to Chutur Singh, 
stating that he had received communication of this 
instrument, and that Chutur Singh should be put in 
possession, and remain in quiet possession according 
to the terms of that deed. 

With respect, therefore, to this instrument, and to 
the fact of its having been made,i of its being consi¬ 
dered valid, and carried into execution, at least 
adopted by all the authorities of the country, there 
can be no doubt. * • ^. . 

But all this takes place during the time that 
Madhoo Singh was alive ; he continues to live till the 
month of November, 1807 ; no doubt is ever intimated 
by him, no suspicion suggested by him of any fraud 
having been practised upon him, or of there being 
any invalidity in this instrument, and upon this deed 
the possession in all respects, both with respect to the 
Raj, if it be a Raj, and with respect to the Pergannahs 
given to those younger sons as Baboo allowances, is 

taken and confirmed according to the terms of the 

% 

deed. 

Thus matters continued till the month of May, 
1811, when Kind Singh, the second son, who was in 
possession of the Perguunah Jedee, institutes a suit 
against his brother, Chutur Singh, for the purpose of 
obtaining one-third of the Zemindary. In the plaint 
in that suit he states the facts which I have alluded 
to, namely, the situation of the family, and the pos¬ 
session of the Raj by Chutur Singh. He then alleges 
that the Pergmnah which he held was given to him 
bv his father upon his investiture with the Brah- 
piiuical thread, and that he was not by the acceptance 
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of that Pergunnah deprived of his general rights in 
the Zemindary ; and then he alleged that the Zemin - 
dary , was divisible amongst all the sons, and that he, 
therefore, as one of the three sons, was entitled to a 
third share. He stated that his brother, Gobind Singli, 
was then a minor, but that when Gobind Singh came 
of age, Gobind Singh would claim his third, or might 
claim his third, of the Zemindary. 

On the 7th of May, 1812, Chutur Singh put in 
his-answer in that suit, and he there distinctly alleged 
that the possession of the Pergunnah held by Kirut 
Singh was under th> terms of this deed ; he denied 
the tact of any grant having been made upon the in¬ 
vestiture, and insisted upon (he validity of the deed, 

under which he was in possession, and of his right 
as sole heir to this Zemindary. 

On the 22nd of June, 1814, the suit of Kirut Singh 
was dismissed, and it was dismissed upon this ground ; 
that totally independent of all family usage whatever, 
or of what the law might be if no such deed as that 
of 1807 had been assented lo by the sons, Kirut 
Singh had taken possession of Pergunnah Jcdee, and 
was then in possession under the terms of that deed ; 
that he had, therefore, assented to the deed, and was 
bound by the whole effect of it. 

That judgment was pronounced on the 22nd of 
June, 1814. Kirut Singh appealed against that judg¬ 
ment, and in the month of July , 1810, he abandoned 
that appeal, and by a deed of compromise and adjust¬ 
ment, distinctly recognised the title of his brother to 
the possession of this Zemindary , of this Raj, as it is 
there termed, as his undivided inheritance. On the 
4th ot Septcmbef, 1810, it appears that there was a deed 
executed by Chutur Singh, which it was said was con- 
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nected with tke deed of July, 1816. Their Lordsliips 
can find no connection between those two deeds; 
there is nothing in the suit which had been instituted 
by Kirut Singli, in which the claim which • Chutur 
Singh abandoned by the deed of the 4th of September, 
1816, is raised or insisted upon by him. It never 
can be considered, in the opinion of their Lordships, 
as in the slightest degree affecting the validity or the 
effect whatever it may be of that abandonment of the 
appeal, that this deed was executed by Chutur Singh . 
The effect of Chutur Singh’s deed was simply this, 
that Kirut Singh was to be put in possession of 
thirty-three villages, a comparatively small quantity of 
laud, which had been gijven to him, not by a direct 
ancestor of the family, but by the Maharanee, the 
wife of one of those former Rajas, or at least a mem¬ 
ber of the family. Chutur Singh, it seems, had 
claimed that, not in this suit, but had claimed it, or 
set up some right to it, as a part of the Zemin * 
clary, and, upon this deed of the 4tli of September, 
he abandoned it. The claim involved in this instru¬ 
ment of the 4th of September, 1816, is thirty-three 
villages, whereas the right involved in the suit 
by Kirut Singh is one-tliird of fifteen hundred vil¬ 
lages, a large Principality. There is no sort of con¬ 
nection between those two instruments that we can 
perceive, and if there were it would be idle to repre¬ 
sent that the one could be considered as a conside¬ 
ration for abandoning the claim to the other. 

Now, observe this takes place in 1816. Gobind 
Singh had been in possession (as far as a minor can 
be in possession during his minority) of the Pergun- 
uah which had been allotted to him, but in 1815 or 
1816 he came of age. Kirut Singh, in his suit, had 
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adverted to his claim. I rather think he was guar¬ 
dian of Gobind Singh ; but Go hind Singh, on coming 
of age, must have known, and could not have avoided 
knowing, the question which had been raised in this 
suit by his brother, Kirut Singh, and that if the pos¬ 
session of the Pergunnah which had been held by his 
brother was under that deed, he could have no claim, 
according to the decision of the Zillah Court, to any 
portion of the Zemindary. Now, in this state of 
things, what does he dot Having full knowledge of 
this claim, being called upon by the circumstances of 
the case, if he could distinguish his case from Kind 
Singh'a, to point out that distinction, and assert that 


claim in a suit of his own: he lives for seven or eight 
years afterwards ; he acquiesces entirely in the pos¬ 
session of that Pergunnah ; he raises no claim to iho 
smallest portion of the Zemindary, and he dies in the 
month of June, 1822, leaving the present Appellant, 
his son, a minor. 

Now, at the death of Gobind Singh, the present 
Appellant was about a year and a half old. His 
father had remained, at all events, after he came of 
age, for seven or eight years in the possession of this 
Pergunnah under that title, whatever it was, by which 
at that time it was held. In 1837, 1 think, the pre¬ 
sent Appellant would come of age. It is not mate¬ 
rial, but on the death of Gobind Singh the Appellant 
was made a ward of the Court of Wards, and during 
his minority the income of this Pergunnah was ap¬ 
plied to his use. 

In 1839, Chulur Singh, who had thus remained 
during the whole of his life in the individual posses¬ 
sion of this Zemindary, made a gift to his son, Roo- 
dur Singh, according to the family custom, as it is 
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1855 - alleged, by which he abdicated the Zemindary in 

baboo favour of his' son, and he soon afterwards died, and 

Durr Singh Roodur Singh took possession as sole Zemindar. 
maharaja On the 29th of July, 1839, the present Appellant 
M °™ instituted his suit. Now, it must be observed, that 
and o th ers. he had full notice of the ground upon which Kirut 

Singh’s suit had been decided, and the points which 
he had to make out, therefore, were these: that the 
Zemindary in its nature was divisible ; that there was 
no deed, or no valid deed, executed which could de¬ 
stroy that divisibility, and that he never had assented, 
whatever Kind Singh might have done, to the deed 
of 1807, by which, what they call a partition of this 
family property was made. 

Accordingly, in his suit, he distinctly alleges, and 
it is the necessary foundation of his suit, that his 
possession of that Pergimnah had not been under the 
deed of 1807, but that grants had been made to each 
of the sons, and among them to Kind Singh, upon 
their investiture with the Brahminical thread by their 
father ; that upon the occasion of that investiture, a 
grant had been made to each son, of a Pergunnah, as 
a free gift by the father. He then disputed, as had 
been done in the former suit, the validity of the deed 


of 1807 upon other grounds, and he claimed one 
half of this Zemindary. 

The answer put in by Roodur Singh insisted that 
the possession had been under the deed of 1807, and 
under the family usage, warranting the execution of 
that deed. In that answer he distinctly stated what 
was very important, that with respect to Kirut Singh 
there was not a pretence for saying that it had been 
made upon the investiture with the Brahminical 
thread. It appeared upon the documents to which 
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lie referred, that there had been a gift made to him i8 $ 5 - 
upon his birth by his father, as the eldest son, and baboo 
that the documents in the Collector’s office, and the dutt Singh 
Magistrate’s office, distinctly proved that. Now, on maharaja 
the 31st of August, 1841, the replication was filed by M s?ngh UR 
the Appellant, still persisting in his statement of this and others - 
grant having been made to all the sons upon the in¬ 
vestiture with the Brahminical thread, and then for 
the first time he sets up a deed which he states is 
dated the 14th of March, 1806, by which he alleges 
that that grant to him was made. 

Now it appears, that Roodur Singh had a brother 

named Basdeo Singh, and when this claim was set up 

by the present Appellant, insisting that the Zemin - 

dary was divisible, and that he was entitled to one 

half of it, as coming from Madhoo Singh, it occurred 

naturally enough to Basdeo Singh, that if that were 

so he was entitled to one half of that which belonged 

to Chutur Singh, and, accordingly, on the 20th of 

September, 1841, he instituted a suit, and the effect 

of the success of those two suits would have been 

this: in the first place, one half of the Zemindary 

must have gone to the present Appellant, and one 

half of the remainder must have gone to Basdeo 
Singh. 

Now, there was this difference, and this difference 
only, in the questions which were raised in those two 
suits. In both, the validity of the deed of 1807 and 
the existence of the family custom were equally in 
controversy. In the suit of the Appellant alone, 
could any point be raised as to the deed of 1807 be¬ 
coming valid by acquiescence of the parties. In the 
Appellant’s suit, therefore, both the family usage and 
the validity of the deed of 1807 were raised, and also 
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(lie point whether the present Appellant was or was 

g£S£h 110t bound hj tlie acquiescence of his father in the 
Durr singh deed of 1807. These two suits involving in a great 

mohe&hur degree tbe same P oinls > a » order was made by which 
Singh ^ey were ret erred to the same Judge ; they were 

heard at the same time, and there appears to have 
been a reference made to the evidence in both suits. 
The evidence taken in one was referred to in the 
other. On the 31st of December, 1844, both these 
suits were dismissed. The first suit, the Appellant’s, 
was dismissed in this manner: It was said by the 
Court, that he raised there two points, first the ac¬ 
quiescence, which, as they held to be decisively against 
him, it was unnecessary to enter into the question of 
family usage in that case, because that was fully done 
in Basdeo Singh's suit, in which equally with this it 
was an essential part of the case. In the two suits 
together, therefore, they decide that this is a Raj ; 
that family usage exists for which the deed of 1807 
was executed ; that the deed of 1807 was a deed to 
which Gobind Singh assented, and by which the Ap¬ 
pellant, his son, is bound. 


On the 10th of March, 1845, there was an appeal 
in both suits to the Sadder Court, and on the 27th 
of February, 1846, both appeals were dismissed. In 
August , 1846, there was leave given to appeal to Eng¬ 
land. In 1850, Roodur Singh, the then liaja, fol¬ 
lowing the usage which had prevailed in this family, 
or was represented to have prevailed in this family, 
for at least two centuries, abdicated in favour of his 
eldest son, the present Respondent, and by an order 
made by the Sadder Court, the Respondent was sub¬ 
stituted for him in the appeal. 

Now, the questions which have been raised at their 
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Lordships’ bar, and argued with that ability which we 1855 ^ 
always find in the arguments of the Counsel who have baboo 

^ . Gunesh 

been employed in the appeal, are these: lhe first duttSingh 
question is as to the validity of the deed of Madkoo MaH araja 
Singh, and that independent of any acquiescence by M ° S “ E ^ UR 
Gohind Singh. Now, questions of general law of and others * 
great importance have been raised, but which it ap¬ 
pears to their Lordships do not really arise in the 
present case. We apprehend that the principle upon 
which we are about to proceed in this case admits of 
no doubt or question whatever. By the general law 
prevailing in this District, and indeed generally under 
the Hindoo law, estates are divisible amongst the 
sons, when there are more than one son ; they do not 
descend to the eldest son, but are divisible amongst 
all. With respect to a Raj as a Principality, the 
general rule is otherwise, and must be so. It is a 
Sovereignty, a Principality, a subordinate Sovereignty 
and Principality no doubt, but still a limited Sove¬ 
reignty and Principality, which, in its very nature, 
excludes the idea of division in the sense in which 


that term is used in (he present case. Again, there 
is no doubt that the general law*with respect to inhe¬ 
ritance, as well as with respect to other matters, may, 
in the case of great families where it is shown that 
usage has prevailed for a very long series of years, be 
controlled, unless there be positive law to the con¬ 
trary. Now, it is said in this case, that there is no 
positive law which excludes the divisibility of this 
inheritance, unless it be clearly proved to be an 
ancient Raj, which it is denied that it is. But Be- 
gulation XT. of 179.1 really has no bearing upon the 
case, for the Begulation of 1791 is confined to cases 
in which there is no deed and no Will executed. 
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e is a deed, or where there is a Will, it 
baboo does not give a validity to that deed or that Will, 

GUNESH # 7 

dutt Singh which the deed or Will would not otherwise possess, 
maharaja but it leaves it precisely where it stood before ; therc- 
M s?ngh UR foi * e > the Regulation of 1793, and Regulation X. of 
and other®, 1800, and the authorities upon this point which have 

been referred to, do not appear to their Lordships 
to be at all involved in the consideration of the pre¬ 
sent case. 

The question, therefore, is, first, was this a real and 
true Raj. Now, upon looking into the evidence upon 
that point, one can hardly avoid expressing some sur¬ 
prise that even the strong necessity of the case could 
induce a doubt to be raised upon that point at the Bar.; 
because, what is the evidence? Tn the first place, it 
is not disputed that a considerable time before this 
country fell under the dominion of the East India 
Company, this was a Raj, with all the circumstances 
attending a Raj ; that it was treated as such by the 
supreme authorities ; it was treated as such by the 
vassals or tenants of the Raj, and that from that time 
to the present no question as to its being a Raj has 
existed. 

But the evidence goes a great deal further, and it 
is some satisfaction to their Lordships in this case 
to fmd that there is at length one case (I think I may 
almost say it is the first I have ever seen in my expe¬ 
rience in this Court), in which the parol evidence 
given in the case upon the part of the Respondents is 
really worthy of the utmost attention. It is given by 
persons not liable to any imputation whatever, either 
in respect of their position, or in respect of the form 
and mode in which Ihev gave their testimony. 

Now, the evidence which was given in this case is 
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produced from nineteen witnesses, fourteen or fifteen 
of them, if not more, being Zemindars or Talookdars, 


1855. 


Baboo 
Gunesh 

persons of station holding property, paying a large dutt singh 
revenue to the Government, some Rs. 3,000, some maharaja 
Rs. 5,000, some Rs. 4,000, some Rs. 8,000; all well singh 
acquainted with the country, whose ancestors, as it an ° eri ” 
appears in many instances, for twelve generations, in 
some for longer, and in others for a less period, have 
held lands in this District, who were interested, there¬ 
fore, in knowing what the nature of this property was; 
and what is the account which they give? Why, the 


account which they give is this, that this was a Raj. 
Independent of this, however, there is the evidence of 
three Canoonrjoes , or Record-keepers, persons in this 
part of India especially, as it appears from reports 
which we have had occasion to look into for another 
purpose, entitled to great credit, and who tell us that 
that which is stated in the parol testimony, as a tra¬ 
dition from their ancestors by other witnesses, is con¬ 
sistent with their knowledge collected from the re- 
• cords which have been in their possession. The 
account, therefore, which they give upon that point 
is this: that before the time of Makesk Tkakoor . 
above two hundred years ago, before the original 
founder of this family, Makesh Tkakoor . came into 
possession of- it, it was a Principality, that it was 
granted hv the "Emperor to this first founder of the 

familv, and that ever since it has continued in this 
• * 

family, one and indivisible ; but to that T will advert 
presently. Now, what do they tell us? They are 
asked how they know this : why they say, we know it 
for this reason, that the whole of this Sircar Tirhoof 
was originally included in it. The whole of that great 
property was included in the possession of this family • 
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185 5. they were the only rulers whom we knew, and we 
baboo knew they were the rulers, and we knew who they 
dutt Singh were, for this reason, that we and our ancestors held 
maharaja our lands from them, and until the East India Com- 
M< “» pany assumed the dominion over this territory, we 
and others, p a j c i our rents as vassals or as holders to the Lords 

of this Zemindari/, who were the rulers of the country, 
wo knowing nothing' of the Emperor from whom the 
grant to this founder of the family was made, and we 
find the seal with the fish, which is not in its own 
expression very intelligible, is stated to be an emblem 
of Sovereignty or of high nobility granted by the 
Emperor to great families ; and if it were further 
necessary to inquire into the antiquity of this Zemin¬ 
dar 7 / before the possession of the East India Com¬ 
pany, there is evidence which admits, in the opinion 
of their Lordships, of no doubt whatever that this 
was a Raj ; was a Principality indeed, the remnant of 
it, as it appears, extending even at the present time 
to about 1,500 villages. 

Well, then, in the next place, is there usage? Is 
the family usage proved? Now, the witnesses to 
whom I have already referred, one and all, speak of 
its being not only a Raj, but without divisibility. 
They state further, that according to their knowledge, 
it has always been treated as indivisible, and that 
there is no instance To be found anywhere in which 
there are two Rajas to be found upon the records of 
the Supreme Government as coparceners of this Ze¬ 
min dan/. Now, is that' consistent with the evidence 
on the other side? Why, evidence on the other side 
there is none. The case has been examined with the 
greatest ability and ingenuity, and in different parts 
of the case circumstances have been pointed out as to 
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which it is said, “ Why, it is difficult to reconcile that 1855 \ 
with the statement.” Why, we are dealing* with baboo 
usage continued for two hundred years, and when you dutt Singh 
have no other knowledge than that which can be col- maharaja 
lected, after a great lapse of time, with the ignorance M< s?ngh UR 
of those circumstances which might explain diffi- and others - 
culties, it is impossible but that there should be diffi¬ 
culties ; but I must say, that this is a case in which 
there are as few difficulties, at least in my judgment, 
as I have ever seen. 


Now, let ns see what the evidence is. The pedigree 
put in by the Respondent describes the original 
founder of the family and many of his successors, not 
as “Rajas” or “Maharajas,” but as “ TJiakoors:” 
why, really, that is a circumstance which is utterlv 
unimportant. The question is not wliat was the title 
or designation of the owner, but what was the nature 
of the property which the person held? The term 
“ Raja ” as it is well said, has been and may be 
usurped by alny>st anybody who is in a situation 
which would in/any degree give countenance to it, 
as we find o<yhmonlv enough in this country with 
respect to ot/er titles. But we all know that in 
feudal times /the greatest barons and princes in the 
feudal empire, in France especially at all events, held 
their estates without titles ; one of them, I think 
De Conroy, boasting that he was neither King, nor 
Count, but Seigneur De Courcy. It may be just the 
same with this family. They may be called “ Tha- 
koors,” they may be called “ Rajas” but that makes 
no difference. Nay, these very Raboos themselves, 
the younger sons of the family, - are in this very case 
termed Maharaja Baboo so and so. 

But then, it is said, (and it is the circumstance 
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which alone appears to their Lordships to have any 
weight in this case,) but we give you evidence that 
with respect to one of those parties, Ram Singh, there 
was a joint possessor of this Ze mind ary, and we prove 
it in this way:— Nurindur Singh was in possession as 
Raja, and during the time that he was in possession 
as Raja, from about 1745 down to 1752, we find 
several grants made by Ratn Singh of property within 
the limits of this great Zemindary , most of them 
made for religious uses ; but whether or not so made, 
it appears that one or two of those grants were sub¬ 
sequently confirmed by the Supreme Court. In the 
first place, it is quite consistent with possibility, and 
T should say with probability, that this Baboo would 
have, as the sons of the family always appear to have 
had, a Baboo's allowance, and that those grants were 
made out of that property which he held as Baboo , 
or out of other property which belonged to him in 
his individual character, and which was the subject of 
his own acquisition. But there is further evidence, 
that some of these grants were confirmed by Maha¬ 
raja Nurindur ; and with respect to others which were 
not confirmed, it is perfectly notorious to everybody 
acquainted with Bengal usage, that there is a very 
great reluctance on the part of the great proprietors 
to interfere with property so appropriated, whether 
with or without law ; it is considered a sort of sacrilege 

so to do. 

I am not aware that there are any other circum¬ 
stances established in the evidence in this case which 
is in the smallest degree inconsistent with that usage 
which is proved by the witnesses to have prevailed for 
this great length of time, or anything which can 
throw doubt upon the truth of that statement. 
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But there is this, which really removes, as it ap¬ 
pears to their Lordships, all doubt upon the case. 
This property was acquired about two hundred years 
ago; according to the case which the Appellant is 
compelled to insist upon, not only was it not subject 
to division, but it was left to descend without disposi¬ 
tion; it was not capable of being made the subject of 
disposition so as to exclude divisibility. Now, is it 
possible that in a period of two hundred years there 
should have been no division of this estate, or at least 
no such division as finally to divide and separate one 
portion ot it from another? It is absolutely impos¬ 
sible;, and can anything more strongly illustrate that 
impossibility than this, that if the question he raises, 
whether the general Hindoo law prevails or not, be 
decided in his favour, this Zemindar// would naturally 
be split into portions; the Appellant would take one 
portion, Basdeo Singh would take another half of the 

remaining half, and the Raja would be left with only 
one-fourtli ? 

Their Lordships, therefore, are quite unable to en¬ 
tertain any doubt, either as to the fact of its being a 
Raj, or as to the fact of the usage prevailing that the 
reigning Baja has the power of abdicating, and by deed 
assigning the Baj in favour of his eldest son or next 
immediate male heir; and we think that such usage 
is proved beyond all controversy to have prevailed 

in this country, and to have been acted upon in this 
instance. 

If that be so, it is not very important to enter 
into the consideration of the sunuds, which were 
commented upon by the Appellant’s counsel, the 
different grants which are represented to have’ been 

O 
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made, beginning- with that by Maheeneth Singh in the 
year 1690, and continuing down to the present time. 
Their Lordships are unable to find any reason to doubt 
the validity of these instruments, except with respect 
to one. With respect to that one, it is said, that that 
deed purports to bear date on the 12th of June, and 
that the Raja is proved to have died on the 9th of 
that month, and that, therefore, it could not be a 
genuine instrument. Well, the force of that argu¬ 
ment depends, of course, entirely upon the accuracy 
with which these dates are given. Yet assuming that 
that instrument could not be genuine, upon which 
their Lordships in their present state of knowledge 
upon the subject are not able to pronounce any de¬ 
cided opinion, and striking that instrument out of 
the case, all the others would remain unimpeached, 
and that which is the most important of all would 
so remain. 

Then, if there were no deed, the Raj would de- 
scend indivisible; lint when we look at what has 
boon ilono within the last one hundred years, there 
really seems to be scarcely room for the suggestion 
of a doubt that each of those different Rajas has 
actually adopted the custom contended for, whether 
reasonable or unreasonable: and, with respect to the 
deed in question, it would be unnecessary if that 
custom prevailed: and it may be observed, that 
though undoubtedly before the Regulation of 1793 
such" a deed was useful only if the Zemindar abdi¬ 
cated in his lifetime; yet, if he chose to retain the 
Ra j, the deed was unnecessary as regards the Regu¬ 
lation of 1793; though it might possibly be important 

for other purposes, 
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j If, therefore, tlie case stood only upon this, that the 1855 ; 
Appellant has totally failed in making out the divisi- baboo 
bility of this inheritance, and the invalidity of the deed dutt Singh 
of 1807, their Lordships would be clearly of opinion maharaja 
that he had failed altogether in the case; but as the 
property is of very great value, and as we have taken and others * 
the somewhat unusual course of stopping the Re¬ 
spondent’s counsel, it may be proper for us to advert 
to another point—namely, whether this deed of 1807 
was assented to by Gobind Singh, so as to bind his 
son, the present Appellant ! Now, that depends 
entirely upon this. That Gobind Singh held posses¬ 
sion of this Pcrgunnah admits of no doubt; that he 
took possession and held it, or that it was held for 
him, during • his minority, and that lie held it for him¬ 
self during his lifetime, and that after his deatli it was 
held for his son during his minority, and is held by 
him up to this very hour, as it appears by the Appel- • 


lant's statement, are facts which admit of no doubt. 
The Appellant says, that is very true, but 1 do not 
claim that Pcrgunnah under the deed of 1807; if 1 
do, no doubt 1 am out of Court: for the deed of 
1807 allots it to me expressly as a Baboo allowance; 
but 1 claim it not as a Baboo allowance, but as a dis¬ 
tinct and absolute grant made to me upon my investi¬ 
ture with the Bralnninical thread; similar grants 
on other occasions having been made by Madhoo 
Singh in favour of his other sons, and 1 produce this 
deed, late it is true, in the course of these proceed¬ 
ings, many years after the contest had arisen—a deed, 
the like of which it never occurred to Kirut Singh to 
suggest or produce. It is in his replication, for the 
first time, he mentions a deed dated in the year 
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1806, which purports to make this grant to Gobind 
Singh on the occasion, as the Appellant alleges, of 
his investiture with the Brahminical thread. 

Let us see what the evidence is upon this point. 
He produces several witnesses to state that they 
saw this deed; some of them cannot read; some of 
them do not know the language; but they say that 
they saw the deed on the occasion of the investi¬ 
ture; that Madhoo Singh came out and declared that 
he had made that gift to his son, Gobind Singh. In 
the first place, these very witnesses swear, at least 
several of them do, that a similar grant was made 
in favour of Kind Singh; and after the attention of 
the Appellant had been called to the fact that the 
grant to Kirvt Singh was of a totally different cha¬ 
racter, in his replication he persists in that statement, 
and it is upon that issue that the parties go to evi¬ 
dence. 

Now, what is.the evidence? The Appellant’s coun 
sol most candidly, as well as most judiciously, with¬ 
drew that from the consideration of their Lordships 
bv stating, “ We must admit that it was a mistake.” 
A mistake! Why, it is a mistake which must have 
been within the knowledge of the parties at the time 
they made this allegation, for in the answer they were 
referred to the documents; and what are the docu¬ 
ments? Why, among the documents is a grant of 
the Pergunnah of Dliurumpoor, a portion of this estate, 
but such a portion that it pays 18 lacs of rupees 
a-year for revenue to Government. This grant 
was made to Kishun Singh upon his birth. Whether 
anv deed was executed upon the occasion does not 

1 rather think there was not: but upon 
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Kishun Singh coming of age in the year 1802, Madhoo 
Singh presented hiin to the Collector, stating the 
fact of his having made the grant eighteen years 
before, and stating the fact that his son had now come 
of age, and praying that the estate might be trans¬ 
ferred out of his own name into the name of Kishun 
Singh, and that is done by the Collector. And what 
is the effect of that? Why, the effect is:—to se¬ 
parate the property from the Zemindary; to make 
Kishun Singh at once hold from the Government, to 
make Kishun Singh liable to pay the revenue assessed 
upon it, and not to the Raja, but to the Govern¬ 
ment. 
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Then, what is the case with respect to the other 
grants? They are quite different. Where an estate 
is granted to a younger son as a Baboo allowance, 
he continues to pay the rent and assessment to the 
Raja; the property is never separated from the Ze¬ 
mindary at all. The cases, therefore, of absolute 
grants, and of grants by way of Baboo allowance, are 
essentially different in their nature. 


Let us see, then, in what way the Pergunnahs thus 
given are entered in the Collector’s books. If they 
were entirely transferred under a deed of grant, they 
would be transferred as such into the names of those 
persons to whom they were given. If they are made 
as Baboo allowances, they will be described as Baboo 
allowances, and the owners of those Baboo allowances 
will have to pay the revenue, not to the Govern¬ 
ment, but to the Raja in whose Principality the 
property is situate. * T T pon that there is no question 
at all. We find with respect to each of those Pergun- 
nahs, the mode in which they were entered in the 
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Collector’s books, and that they are especially entered 
as Baboo allowances, and entered immediately in 
these terms:— “Jumma Wassilbakee, or revenue ac¬ 
count for the whole year, of the Pcrgunnah Jedee, in 
the Sircar of Tirlwot, the property of Maharaja 
Koonwur Baboo Kirut Singh, for his support as a 
Baboo." “Jununa Waasilbakee, or revenue account 
for the whole year, of the Pcrgunnah of Burhahpoor 
Ragho, in the Sircar of Tirlwot, the property of Maha¬ 
raja Koonwur Baboo Gobind Singh, for his sup¬ 
port as a Baboo." Is it possible to raise a doubt 
upon this? You have these entries made upon the 
petition of the Raja stating that he has made the 
grants lor the Baboo allowances; you have those grants 
recognised by Iviriit Singh and Gobind Singh, who 
held them, and they settle accounts distinctly upon 
the footing that they are Baboo allowances; they 
settle accounts upon a totally different principle from 
that upon which they would have been settled if they 
had been distinct grants like that to Kishcn Singh. 


It is useless to make further observations upon a 
case which, as to this part of it, at least, is so per¬ 
fectly plain. But with respect to the deed of 1806 
thus sworn to by witnesses who clearly are unworthy 
of credit, it may be remembered that every one of 
those respectable landowners whose evidence is given 
on behalf of the iirst liespondent distinctly state that 
there is no usage to grant land upon the occasion of 
these investitures, though there is a usage to make 
presents of jewels and of money, and, I think, three, 
or perhaps more, of those witnesses were present at 
this very investiture of Gobind Singh himself, and not 
one of them was asked by the Appellant—“Was 
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there such a deed made?” ‘‘Did not you see that 
deed?” Or, “Did not you hear of this deed which 
is sworn to by the Appellant’s witnesses?” 

Upon the whole of this case, therefore, their Lord- 
ships, neither upon the one point nor upon the other, 
are able to entertain any doubt. 

They were much struck by an observation made by 
the Appellant’s counsel upon the judgment which had 
been pronounced in this case; and they certainly had 
been led from their statement, which was a perfectly 
fair one, but from a misapprehension they had enter¬ 
tained of the nature of the two suits, to * suppose 
that the case had been decided against Gobind 
Singh upon the ground of acquiesence, because it 
had been previously decided against Kirnt Singh upon 
that ground. Now, it is quite obvious, that Kirut 
Singh might acquiesce and that Gobind Singh might 
not, but the case of acquiescence as against Gobind 
Singh is precisely the same as, only much stronger 
than, that against Kind Singh; for with respect to 
Gobind Singh , he never during his life at any time, 

t himself ^1 owiiei s on his behalf during 

his minority, made the slightest representation of his 
possession of this Pergunnah being otherwise than 
under the deed of 1807, and according to the entries 
made upon the Collector’s books. 

Their Lordships have looked through the report 
which was cited by the Appellant of the case of Muha 
Raj Kowur Basdeo Singh v. Muha Raja Roodur Singh 
Buhadur , and it is quite clear from that report that 
there was other evidence, probably a good deal of im¬ 
portant evidence, which we have not before us upon 
the present occasion, but which it is wholly unneces- 
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sarv we should have: and vve advert to that now 

V 

only for this purpose, that in dismissing the two suits 
at the same time, the Court below do not say, we 
exclude the consideration of the family custom in 
the Appellant’s suit, and we exclude the considera¬ 
tion of the validity of the deed of 1807, independent 
of acquiescence; but having these same points raised 
in both suits, both being for this purpose consolidated, 
we will pronounce our opinion upon that point in the 
other suit, and upon the acquiescence in this. 

Upon all these points, therefore, though the case is 
one of much complication, and has been argued with 
great ability, which might have thrown some doubt, if 
it had been possible that any doubt could be enter¬ 
tained with respect to it, their Lordships must come 
to the conclusion of humbly advising Her Majesty 
that this appeal should be dismissed, and with costs. 
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(xij.dadhixr Purshad Tewarree - . - Appellant , . 

AND 

Moosumat Soonderkoomaree - - - Respondent .* 

On appeal from the Sadder Dewanny Adawlut at 

Calcutta. 

Privy Council Appeal—Dismissal for default of prosecution — Restora- 
tion—Sufficient cause — Ii/norance of new rules of practice. 

Appeal restored after being dismissed for want of effectual prosecution 
within the time limited by the fifth rule of the Order in Council of the 13th 
of June, 1853 ; the new rules having been only recently adopted by tho 
Suddcr Court at Calcutta, and the Appellant in ignorance of their existence, 
being engaged in taking steps to prosecute the appeal within the time and 
according to the practice previously existing. 

This was a motion upon petition, to restore an ap- 29th of Juue 
peal which had been dismissed for want of prosecution, 185 <- 
pursuant to the fifth rule of Her Majesty’s Order in 
Council of the 13th of June, 1853 (a), six months 
having elapsed from the arrival of the transcript and 
registration in the Council Office, and no effectual 
step taken for the prosecution of the appeal. 

The petition stated that the transcript arrived, and 
the appeal was registered at the Council Office on 
the 28th of July , 1853; and that on the 1st of 
February, 1854, notice was given by the Registrar 

•Present: Members of the Judicial Committee. —The Right 
Hon. the Lord Justice Knight Bruce, the Right Hon. Sir Edward 
Ryan, the Right Hon. the Lord Justice Turner, and the Right Hon. 

Sir John Patteson, Knt. 

(«) See Rules, 5 Moore’s Ind. App. Cases, ix. 

P 
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1854. of the Privy Council to the Registrar of the Sudder 
Gudadhur Dewanny Adaivlut at Calcutta, in the teims of the 
t “ e rule, that as six calendar months had elapsed from 

moosumat its registration, and no effectual steps taken for the 
soonder- prosecution of the appeal, the same was, pursuant to 

KOOMAREE. , a j i 

Rule V. of Her Majesty s Order in Council ot the 
13th of June , 1853, dismissed without further notice. 
The petition further stated, that the Petitioner was 
wholly ignorant of the new rules of practice, having 
previously had the usual notice to proceed with his 
appeal within two years, and was in no way prepared 
for this alteration, no Order having been issued re¬ 
specting such alteration by the Sudder Court, until 
the 16th of February , 1854, when the new rules were 
first adopted by the Sadder Court. 1 hat in the 
latter part of 1853, the Petitioner had taken mea¬ 
sures for the due j^rosecution of the appeal, and that 
his Mookhtar was in correspondence with his agent in 
England on the subject; and that he was prepared to 
proceed with the appeal in due course, and prayed 
that, under the circumstances, his appeal might be 
revived. 

Mr. R. Palmer , Q. C., in support of the petition, 
Urged, that it was a proper case for the indulgence of 
the Court, by restoring the appeal, as there was no 
laches in prosecuting the same, the dismissal being- 
under the new rules and regulations, of which the 
Petitioner w'as necessarily ignorant, conceiving that 
the usual period of two years allowed by the Order 
in Council of the 4th of September , 1833, under the 
Statute, 3rd & 4th Will. TV., e. 41, sec. 22 (a), was 

(«) 2 Knapp’s P. C. Cases, xxvii. 
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still in force, the Sudder Court at Calcutta not having 
notified the existence of the new rules till after the 
dismissal. 

Mr. Leith opposed, 

Submitting, that if the appeal was restored, it ought 
to be upon terms of paying costs, and giving fresh 
security, according to the usual practice. 

The Lord Justice Knight Bruce: 

If we advise any positive departure from the new 
rules and regulations, it is ojily under peculiar cir¬ 
cumstances. We think, in this case, that enough 
has been shown to justify us in recommending the 
restoration of the appeal, upon the terms of the sum 
of Rs. 4,000, now deposited in India in Government 
paper, for costs to abide the appeal standing, without 
substituting any fresh security, the Appellant under¬ 
taking to appear forthwith and use due diligence to 
bring on his appeal. All costs of and consequent on 
this application and the dismissal, to be reserved. 


1854. 
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loth Nov. 

1854- 


Srto Luchmeechund 


Seto Zorawur Mull 


AND 


Appellant, 



Respondent * 


On appeal from the Rudder Dewanny Adawlut at Agra. 

Privy Council Appeal—Dismissal for default — Restoration—Sufficient 
cause—Ignorance of change of rules of practice. 

Appeal from the Sudder Court in India, which stood dismissed under 
Rule V. of the Order in Council of the 13th of June , 1853, for want of 
effectual prosecution, restored, as the Appellant was in ignorance of the 
existence of the new Rules, the Sudder Court having served the Appellant 
(after the interposition of the appeal) with notice that two years w'as 
allowed after the arrival of the transcript in England for prosecuting the 
appeal. 

Where Government securities for the due prosecution of the appeal and 
costs were deposited in the Registry of the Sxidder Court, the Judicial 
Committee in restoring the appeal dispensed with the usual recognizance 
in England. 

• In this case, the transcript of the proceedings arrived 
in England and was registered in the Council Office 
on the 12th of October , 1853, but no effectual steps 
having been taken for the prosecution of the appeal 
within six months, pursuant to Rule V. of the Order 
in Council of the 13th of June, 1853, (a), the appeal 
stood dismissed under that rule. 

It appeared that no notice of the existence of the 
new Rules had been given to the Appellant, who was 
resident in India, in time to cause effectual steps to 
be taken to prosecute the appeal, and that upon the 
appeal being preferred in the Court below, the Appel¬ 
lant had had notice served upon him in India by the 
Sudder Dewanny Court, that he was to prosecute the 

•Present: Members of the Judicial Committee ,—The Right 

Hon. Dr. Lushington, the Right Hon. T. Pemberton Leigh, the 
Right Hon. the Lord Justice Knight Bruce, the Right Hon. Sir 
Edward Ryan, and the Right Hon. the Lord Justice Turner. 

(«) See Rules, 5 Moore’s Ind. App. Cases, is. 
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appeal within two years from the registering of the 
receipt of the copies of the transcript in the Privy 
Council Office. The Appellant now presented a peti¬ 
tion setting* forth the above facts, stating the largeness 
of the sum involved in the appeal, and praying for 
leave to restore the same. An affidavit was also 
filed by the agent in England, stating his ignorance of 
the operation of the new rules, and confirming the 
circumstances above mentioned. 


1854. 


SKTO LUCH' 
MEECHUND 
V. 

Seto ZORA- 
war Mull. 


Mr. Leith , for the Petitioner, cited Gudadhur 
Purshad Tewarree. v. Moos uniat Soouderkoo- 
matee (a). 


The Right Hon. I)r. Lus hinoton : 

The question is, whether there was sufficient means 
adopted by the Sadder Court to promulgate the new 
Rules and Regulations in India. It does not appear 
that the Petitioner was served with any notice, or had 
means of knowing of the existence of the new rules, 
and the Appellant very naturally relied upon the no¬ 
tice served upon him by the Sadder Court, by which 
two years were allowed for prosecuting the appeal 
after the arrival of the transcript in Kngland. The 
mere fact of the arrival of the transcript here, in such 
circumstances, and that no steps have been taken to 
bring the appeal on for hearing, is not, in our opinion, 
sufficient to entirely shut out the appeal. The appeal 
will be restored upon terms of giving security here for 
£ 1 , 000 . 

By the report of the Committee, the appeal was 
ordered to be restored, and the Appellant allowed to 


(«) Ante, p. 201. 
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26 th March, 

1855 / 
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prosecute the same upon lodging in the Council Office, 
within six months from the date of Her Majesty’s 
Order in Council approving the report, a certificate 
of recognizance to Her Majesty in the penalty of 
£1,000. This report was confirmed by an Order in 
Council, dated the 11th of December, 1854. 

Mr. Leith, for the Petitioner, afterwards moved 
upon petition for liberty to waive so much of this 
Order as required the recognizance to be entered into 
in England for costs, 011 the ground that there was 
already a sum of IIs. 10,000, in Government securi¬ 
ties, deposited in the Registry of tlie Sudder Dewanny 
Court for that purpose.— [The Lord Justice Turner : 
This Court has been accustomed to require security 
to be entered into here. Is not the appeal originally 
allowed in India defunct?]—The security now lodged 
in the Court in India is amply sufficient for the costs, 
and it would only inconvenience the parties to get 
fresh security here. 

The Right Hon. T. Pemberton Leigh: 

In the circumstances this application will be granted, 
but it must be upon condition that the money depo¬ 
sited in India remain in deposit to abide the appeal 
here. 

By the Order in Council made upon this petition, 
it was ordered that so much of the Order of the 11th 
of December, 1854, as required that recognizance be 
entered into in the penal sum of £1,000 sterling, be 

• Present: The Right Hon. T. Pemberton Leigh, The Right 
Hon. the Lord Justice Knight Bruce, the Right Hon. Sir Ed¬ 
ward Ryan, and the Right Hon. the Lord Justice Turner. 
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dispensed with, and that the Government securities 
for Ils. 10,000 he held in deposit by the Sadder l)e- 
wanny Adaivlut, to stand and abide the determination 
of the appeal, and such costs as might be awarded by 
the Lords of the Committee. 


SlBNARAIN GHOSH 


Hullodhuii Doss 


ANT) 


- Appellant , 


- Respondent* 


On appeal from the Supreme Court at Calcutta. 


tin,, P 'iVni . Cou . nc i l — S P e ciol leave to appeal—Grant of ex parte—Kevoca- 
tion—Right of Respondent to apply for. 

If leave to appeal be obtained ex parte, the Respondent may, as a matter 
of course, present a counter-petition to dismiss! matter 


Where an appeal had been granted ex parte upon an allegation unfounded 
in fact, the Judicial Committee refused to hear the case, and dismissed the 
appeal with costs. 


In this case special leave to appeal was granted by 
the Committee ( a ) on an application made ex parte 
by the Appellant, upon, among other grounds, an 
allegation that certain exceptions taken in the Court 
below to the return made by Partition Commissioners 
had been overruled, as of course, in consequence of 
the absence of the Appellant’s Counsel. This alle¬ 
gation turned out to be wholly unfounded, as it ap¬ 
peared that Counsel on both sides had been present 
on the occasion in question, and that the Appellant’s 

* Present: Members of the Judicial Committee ,—The Right 
Hon. Dr. Lushington, the Right Hon. T. Pemberton Leigh the 
Right Hon. the Lord Justice Knight Bruce, the Right Hon’ Sir 
Edward Ryan, and the Right Hon. the Lord Justice Turner. 

(a) See case reported on this point now. “In re Sibnarain Ghose 
5 Moore’s Ind. App. Cases, 322. ’ 


1854 . 

Seto Luch- 

MEECHUND 

v. 

Seto Zora 
wur Mull. 


30th Nov., 
1854 . 


VI— 2* 
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1854. Counsel had stated that he was unable to support the 

** ■ 

sibnakain exceptions. 
ghose 


v. 

Hullodhuk 

DOSS. 


Mr. Bolt, Q.O., now moved for leave to present 
a petition to dismiss the appeal. 


The Right Hon. Dr. Lushington : 


This application is unnecessary, as you are entitled, 
as of course, to move to dismiss, upon presenting a 
counter-petition for that purpose («)• 

joth Nov., Upon the appeal coming on for hearing, 

1855.* 

All*. R. Palmer, Q.C., Mr. Leith, and Mr. Maude, 
appeared for the Appellant; and 

Mr. Bolt, Q.C., and Mr. A. Gordon, for the Be- 

spondent. 

When the Respondent objected to the hearing, as 
leave had been granted upon an erroneous allegation 
that the Appellant’s Counsel had been absent at the 
hearing of the exceptions in the Court below, whereas 
the certificate of the Judges in India distinctly showed 
that Counsel was present, and that he declined to argue 

the exceptions. 

The Lord Justice Turner: 

We consider it a matter of the utmost importance 
that parties who come here for an indulgence upon an 
ex parte application, should take care and speak the 


(a) See In re Ames, 3 Moore’s P. C. Cases, 413. 

* Present: Members of the Judicial Committee ,—The Right 
Hon T. Pemberton Leigh, the Right Hon. Sir Edward Ryan, the 
Right Hon. the Lord Justice Turner, the Right Hon. Sir John 
PaUeson, and the Right Hon. Sir William H. Maule. 
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truth. In this case, the Appellant in his petition for _ 

leave to appeal, has erroneously alleged as a ground Sl ®^^. ,N 
for the indulgence of the Court, a fact to which the 

____ 9 HULLODHUR 

Judges in the Court below certify the contrary. Their doss. 
Lordships are fully satisfied that this is so, and, that 
this case may operate as a warning in future, they 
dismiss the appeal with costs (a). 

(a) See Wilson v. Callender, 9 Moore’s P. C. Cases, 100, where 
the Judicial Committee, under similar circumstances, stopped the 
hearing of an appeal, and dismissed it with costs. 


Gunoadhur Seat, _______ Appellant, 

‘ AND 

Sit eemutty Raddamoney Dossee - - - Respondent * 

On appeal from the Supreme Court at Calcutta. 


Privy Council Appeal—Time fixed for prosecution—Expiry of — Ex¬ 
tension—Sufficien t ca use. 

The Judicial Committee have no jurisdiction to entertain an application 
for extension of time to sip peal until the petition of appeal is lodged. 

Where it appeared that an inquiry was pending before the Master in 
♦he Court below, arising out of the decree, which was the subject of the 
appeal, the result of which might render the prosecution of the appeal 
unnecessary, the Judicial Committee enlarged the time prescribed by 
Rule V. of the Order in Council of the 13th June, 1853, for prosecution 
thereof, until further Order. 

This was an application by the Appellant for an 19 th Feb., 

extension ot' the time prescribed by the 5th Rule of 
the Order in Council of the loth of June, 1853, by 

which the appeal stands dismissed unless steps for 

* Present. Members of the Judicial Committee ,—The Right 

Hon. T. Pemberton Leigh, the Right H 011 . Sir Edward Ryan, and 
the Right Hon. Sir John Patteson. 
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GUNGA- 

DHUR 

Seal 

v. 

SREEMUTTY 

RADDA* 

MONEY 

DOSSEE. 


prosecuting the same be taken within six months 
from the arrival of the transcript and the registration 
thereof. The affidavit filed in support of the appli¬ 
cation stated, that an inquiry was then pending before 
the Master of the Supreme Court at Calcutta , arising 
out of the decree appealed from, and that it was 
anticipated that the finding of the Master would 
render the prosecution of the appeal unnecessary, 
and that the Appellant was desirous of waiting the 
event of the proceedings in the Master’s Office 
in India, before prosecuting his appeal, as lie might 
be saved the expense attendant upon the prosecution 


thereof. 


The transcrixR had arrived and was registered in 
the Council Office on the 12th of October, 1854, but 
no petition of appeal had been lodged. 


Mr. Lcitli , for the Petitioner, was stopped. 

The Right Hon. T. Pemberton Leigh: 

We cannot entertain this application, as we have 
no jurisdiction until the petition of appeal is lodged. 
When it is lodged you may renew the application. 

A petition of appeal was afterwards lodged, and 

4th March, Mr. Leith now renewed the motion. 

1855.* 

^ The six months expire to-morrow, and unless the 
indulgence is granted the appeal will stand dismissed. 


Present: The Right Hon. T. Pemberton Leigh, the Right 
Hon the Lord Justice Knight Bruce, the Right Hon. Sir Edward 
Ryan and the Right Hon. the Lord Justice Turner. 
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The Lord Justice Turner: 


1855. 


Enough has been shown to induce us to retain the 
appeal, notwithstanding the new rules, and to direct 
that the Petitioner be at liberty to suspend proceed¬ 
ings thereon until further order. 


GUNGA 

DHUR 

Seal 


V. 

Sreemutty 

Kadda- 

MONLY 

DOSSSEE. 


Amekr-oon-Nissa and others - - - Appellants , 

AND 

Moorad-oon-Nissa and others - - Respondents .* 

On appeal from the Sadder Deiranny Adaivlnt at Agra. 


Mahomedan Law — Bower — Widow’s lien for—Deed of dower by hus¬ 
band to wife agreeing to pay when demanded — Demand, if necessary — 
Bengal Regulation III of 1793, sec. 1G— Applicability—Suit for administra¬ 
tion and accounts of estate of deceased Mahomedan—Parties and pleadings 
in. 


A Mahomedan of the Shiah sect, by a deed of dower charged his whole 
estate with a certain sum when demanded by his wedded wife, but did not 
impignorato his estate to secure the sum put in settlement. The dower 
was not demanded during the lifetime of the husband, and his widow at his 
death took possession of his estate in satisfaction of her claim. Held, by the 
Sadder Deiranny Court, and stub decision upon appeal affirmed by the 
Judicial Committee, that the widow had a lien upon her deceased 
husband's estate as being hypothecated for her dower, and could either 
retain property to the amount of her dower, or alienate part of the 
estate in satisfaction of her claim. 

Held also, upon appeal, that a demand during the lifetime of the 
husband was not necessary, and that, although more than twelve years 
had elapsed from the date of the deed and the time the widow set up her 
claim for dower, she was not affected by the provisions of Ben. Reg. iii. 
of 1793, sec. xiv., and that the limitation there provided for, formed no 
bar to her claim. 


In a suit by the only brother and heir-at-law of a Mahomedan of the 

This was a suit instiutted by Seyud Abdoollah , the 
ancestor of the Appellants, in which suit he claimed 
as the full brother and heir-at-law of Seyud Moostefah , 


18th 19th & 
20th July, 
1855. 


* Present: Members of the Judicial Committee ,—The Right 
Hon. T. Pemberton Leigh, the Right Hon. the Lord Justice 
Knight Bruce, the Right Hon. Sir Edward Ryan, and the Right 
Hon. the Lord Justice Turner. 
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1855. 

AMEER-OON 

NISSA 

v. 

MOORAD- 

OON- 

NISSA. 


Shiah sect, claiming the whole of the deceased's estate, and for mesne profits, 
the issues raised by the pleadings were: first, whether a marriage had taken 
place between the deceased and the party in possession, who claimed to 
be his widow ; and secondly, the validity of a deed of dower executed by 
the deceased in her favour. The Courts in India found these issues in 
favour of the widow, and dismissed the suit. The Judicial Committee 
in affirming the Courts’ decrees upon these points, held, further, that al¬ 
though the estate of the husband was hypothecated for the dower, yet, 
as the heir-at law would be entitled to the residue after satisfying the 
widow’s claim, he was by right entitled to an account, but, as the plaint 
was so framed as not to admit of an account being taken, the appeal was 
affirmed, without prejudice to a suit being brought for administration of 
the deceased’s estate, upon the footing of the marriage and deed of 
dower by the deceased being admitted in the suit. 


and sought to recover very considerable real as well 
as personal estate belonging to his deceased brother, 
Seyud Moosiefah, with mesne profits. The Respon¬ 
dent, Moorad-oou-fitissa , was in possession, and she 
claimed a lien upon the same as the widow of the 
deceased, under a deed of dower executed by Seyud 
Moosiefah in her favour to the amount of Rs. 64,000. 
The other Respondents, Gholtun Abbas and Sooltan 
Ali, claimed under the twofold character of adopted 
sons and as the grandchildren and heirs of the de¬ 
ceased Seyud Moosiefah. 


The circumstances of the case were as follows:— : 

Seyud Moosiefah, late of Roostoomnugur, in the 
ZUlah of Moradabad, in the North-Western Pro¬ 
vinces, a Zemindar and a Mahomedan of the Shiah 
or Immameeah sect, was seised and possessed of the 
Zcmindary of Monza- Bootstoomnugur, Gundhopoora, 
and other lands, situate in Pergunnahs Seondara and 
Kundurlchee, and of houses, besides moveable estate 
and effects of about the value of Rs. 70,000. 


On the 4th of October, 1838, Seyud Moosiefah died 
intestate, without children, but leaving Seyud Abdool- 
lah, since deceased, his younger brother, and as such, 
by the Mahomedan law applicable to the Shiah sect, 
his sole heir. At the time of his death, Seyud Abdool - 
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I ah lived at Azeemabad, a distance of 800 miles from ,_!_ 8D i 
Roostoomnugur. In the house oi Seyud Moostefah, AM ^ £ I gg < ^ ON 
and residing with him at the time oi his decease, mq( ^ ad 
were the Respondent, Moorad-oon-Nissa, who had oqn- 
formerly been a dancing girl, and kept in the house 
of the deceased at a monthly salary, and who claimed 
to be the widow of the deceased*; and two other of the 
Respondents, Gholam Abbas and Sooltan All, who had 
been brought up by the deceased s first wife, Razee ah 
Begum, and who were, as they contended, his grand¬ 
children, and had, moreover, been adopted by him 
in his lifetime. These persons possessed -themselves 
of the whole of the estate, property, and effects 
of Seyud Moostefah, at Mooradabad, and their title 
was recognised in the absence of, and without notice 
being given to, Seyud Abdoollah, by the Government 
authorities; Seyud Abdoollah being engaged in the 
District of Azeemabad, where he resided, and where 
some of the deceased's estates were situated, in esta¬ 
blishing his title as sole heir-at-law to the deceased. 

It appeared that soon after the death of Seyud 
Moostefah, a quarrel took place between the Respon¬ 
dents, Moorad-oon-Nissa, Gholam Abbas, and Sool- 
tan All. In consequence, the two latter Respon¬ 
dents presented a petition to the revenue depart¬ 
ment of Government, praying that their names might 
be recorded in the Collector’s Office (Moorad-oon- 
Nissa’s name never having been so recorded) in place 
of the name of Seyud Moostefah, deceased, as owners 
of the lands aforesaid which had belonged to him, and 
whom they therein alleged to be their grandfather. 
Moorad-oon-Nissa presented a counter-petition, dis¬ 
puting their claim as heirs. By a proceeding of the 
Court of Commissioners, the parties were referred 
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AMEEK-OON- 

nissa 
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Moorad- 

OON- 
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to a Civil Court, to establish their respective titles. 
Other proceedings took place before the Magistrates,' 
in the District, when Gholam Abbas denied that 
Moorad-oon-Nissa was the wedded wife of the de¬ 
ceased, and alleged that she only cohabited with him. 
Ultimately a deed of compromise, dated the 7th of 
April, 1842, was entered into by Gholam Abbas 

and Soolian Ali of the one part, and Moorad-oon- 
Nissa on the other, by which they agreed to divide 
the deceased’s estate and property in equal moieties, 
Gholam Abbas and Sooltan Ali agreeing to take one- 


half and Moorad-oon-Nissa the other half. 


The Respondents, Moorad-oon-Nissa, Gholam Abbas, 
and Sooltan Ali, while in possession, sold and mort¬ 
gaged considerable portions of the real estate, and 
applied the produce to their own use. 

On the 21st of August , 1843, Seyud Abdoollah 
filed his plaint in the Zillah Court of the Principal 
Sadder Ameen of Moradabad against Moorad-oon- 
Nissa, Gholam Abbas, and Sooltan Ali, and Kumpa 
Domnee and Gholam Basit as accessories, and Chow- 
bay Bindrabun Kunheya Lai, Ghaseeram, Bhojraj, 
Kheoraj, Nundram and Benee Sing, mortgagees and 
purchasers of different portions of the immoveable 
estate of Seyud Moostefah, deceased, and Nagur 
Mull, a party in possession of a house. By this 
plaint, Seyud Abdoollah, claiming as the full brother 
and heir-at-law, of Seyud Moostefah, sought to obtain 
possession of the Zepnindaries, estates, tenements, gar¬ 
dens, and lands, of the late Seyud Moostefah, in the 
District of Moradabad, with the mesne profits and 
interest, amounting to Rs. 72,290.5.7.; but did not 
include the estates in Azeemabad, which he had re¬ 
covered, and he charged that the Respondents, Moorad- 
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oon-Nissa, Gholam Abbas , and Sooltan All, had 
taken possession of llie whole of the moveable estate 
and effects of the deceased, amounting in value to a 
very large sum of money, and also the whole of his 
immoveable estate and property, and that the Respon¬ 
dent, Moorail-oon-Nissa, was not the wife of Seyutl 
Moostefah, deceased, and he charged collusion be¬ 
tween her and Gholam Abbas and the Canoongos, in 
getting their names entered as proprietors, and sub¬ 
mitted, that even if she had been the wife of Seyud 
Moostefah, still the name of Plaintiff ought to have 
been mentioned as an heir, because he was the full 
brother of the deceased, and under the Mahomedan 
law, though there be a widow, the brother is heir 
likewise ; he also charged that Gholam Abbas and 
Sooltan Ali were not the grandsons of the deceased. 


1855 . 


Ameer-oon- 

Nissa 

V. 

MOORAD' 

oon- 

Nissa. 


Moorad-oon-Nissa by her answer, for the first 
time alleged that she held a deed of dower, dated 
the 26tli of July, 1818, executed in her favour by 
the deceased, Seyud Moostefah, on a stamp paper 
of Rs. 50, stipulating a dower of Rs. 46,000 ; and 
the answer averred that this deed of dower had 
been brought into operation ; that it was a rule 
which the Shiah sect observed, that if an endowed 
widow be seised of the estate of her husband a resi¬ 
duary claim ( usbeeut ) could not be entertained ; that 
it was also a maxim that, as the dower gave the 
wife a lien on the property, if she be seised of that 
property, a residuary claim could not be entertained 
by a Court of Justice. The answer also submitted 
that the disputed property constituted the estate of 
the deceased, and that the Plaintiff as the heir would 
have been entitled to take the same had she not 
a claim for her dower, which under the Maliomedau 
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1855 . law, took the precedence of, and was a bar to, her 
amkeiToon right of inheritance as wife of Seyud Moostefah-, which 
N J, SSA dower she contended gave her a lien on the disputed 
moorad- property for the amount : and the answer admitted 
nissa. lliat mortgages and sales of portions ot the real estate 
of the late Seyud Moostefah had been made by her 
to the Respondent s, Chowbay Bind rah mi and Kunheya 
Lai, but alleged that they were made either to dis¬ 
charge debts contracted by Seyud Moostefah in his 
lifetime, or to discharge obligations created since his 

death. 

The joint answer of the Respondents, Gholam Abbas 
and So alt an All, set up that they were brought up by 
the former wife of Seyud Moostefah, who, they alleged, 
had made a deed of gift in their favour; and they fur¬ 
ther alleged that when Seyud Moostefah died, he left 
Moorad-oon-Nissa, and Gholam Abbas as the giandson 
in possession of his property ; that from the death ot* 
Seyud Moostefah, Moorad-oon-Nissa was the proprietor 
and occupant of the estates of her husband by virtue 
of her dower, while Gholam Abbas continued to manage 


tliein. 

The other Defendants put in their answers, which 
raised no point material to the principal questions at 
issue. The plaintiff in his replication again denied 
the fact of the marriage and the validity of the deed 

of dower. 

The pleadings having been closed, the Court thought 
that the only questions to be proved, were the marriage 
of the principal Defendant, Moorad-oon-Nissa, and 
the deed of dower alleged by her for the first time 
in her answer, and ordered the deed to be produced 

and witnesses to be examined. 

Moorad-oon-Nissa put in evidence the deed of dower 
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which was registered and sealed by the Cazee, the ma- 1855 - 
terial part of which was as follows:—“ I acknowledge ameer-oon- 
myself justly a debtor for the dower of my said wedded NISSA 
wife, to the amount of Rs. 46,000 of the present cur¬ 
rency, the moiety whereof is Rs. 23,000, and the 
amount I acknowledge to be justly due, and when 

my said wedded wife, in the payment 
thereof, I will raise no objection, no excuse make, but 
will deliver the same to my said wedded wife.” This 
deed had the Cazee 1 s seal affixed, and, as it was 
obliterated and defaced by wet and age, the De¬ 
fendant, Mom ad-oon-N is sa , tiled an office copy of the 
same from the registry of the Cazee. She also put 
in evidence a copy of the register of stamp sales 
on the 241 li of July, 3818, and in which there was 
an entry that Seyud Moostefah had bought a stamp 
of Its. 50 value. 

Witnesses were examined by the Plaintiff in support 
of his case, and also by the Defendant, Moorad-oon - 
Nissa, in order to prove her marraige and the execu¬ 
tion of the deed and the amount of her dower. The 
effect of their evidence is set out in the judgment of 
the Principal Sadder Ameen, which was pronounced on 
the 14th of February , 1845, and, in substance, was in 
these terms:—“ The evidence put in by the Defendant, 
to prove her marriage and the amount of her dower' 
having been taken into consideration, it appears the 
deed of dower, dated 26th of July , 1818 (correspond¬ 
ing with the 21sl Ramzan , 1233 Hijree ), which bears 
the seal and signature of Seyud Moostefah and of the 
Cazee, also copy of the sale register of stamps sold 
on the 24th of July , 1818, which the Defendant filed, 

Proves the declaration of the Defendant as to its being 
engrossed on a stamp of Rs. 50. Nagur Mull and 

Q 
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Imam Bukhsh, the witnesses who subscribed to the 
deed, have verified it. From the testimony of these 
witnesses it also appears that at the marriage, Hosein 
Beg, was the Vakeel of Moorad-oon-Nissa, and Munnoo 
Khan and Imam Buksh were the witnesses to the V a- 
kalut . In their depositions, Munnoo Khan and Imam 

Bukhsh have distinctly proved the marriage. In addi¬ 
tion to this, Cazee Sumeehoodden, and Gholani Hosein 
Khan, the Khansatnan, witnesses to the marriage, have 
in their deposition declared that they were present at 
the time. Shaikh Ameeroollah and other witnesses 
have deposed, that Seyud Moostefah declared to 
them that Moorad-oon-Nissa was his wife. Re* 
ferring to the proceeding of the Collector, dated the 
9tli of November, 182&, and to the Foivtenamali of 
Moostefah, it appears that Moorad-oon-Nissa is the 
wife and the heir of the deceased, and that a settle¬ 
ment for the payment of the revenue was made with 
her under the title aforesaid. By the Order of the 
Court, dated 8th June, 1839, issued in execution 
of a decree in favour of Moostefah, Plaintiff, it is 
proved that the decree was put in execution at the 
motion of Moorad-oon-Nissa, after her right to inherit 
had been proved. Thus it is fully established that 
Moorad-oon-Nissa was married to the deceased, that 
her dower was fixed at Rs. 46,000, and that she is in 
possession under that title. The Plaintiff has caused 
the evidence of certain witnesses to be taken to show 
that Moorad-oon-Nissa was not married, but these 
witnesses profess to prove a negative. As the mar- 
ria»e of Moorad-oon-Nissa with Seyud Moostefah, the 
owner of the property, is proved on the grounds given 
above, and as her possession by virtue of her dower 
is established, no other person can under the Maho- 
medau law succeed to the property, and thus the acts 
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of Moorad-oon-Nissa, whereby certain property has 18:o ; 
been alienated to other parties in satisfaction of debts ameer-oon- 

nissa 

due to other parties by the deceased, are lawful. On 
these grounds it is ordered that the claim of the 
Plaintiff be dismissed, that all the costs of suit be 
paid by Plaintiff.” 

The Plaintiff appealed from this decree to the 
8-udder Dewanny Adawlut at Agra. 

On the 9th of April, 1846, Mr. Benjamin Tayler, 
the Sadder Judge before whom the appeal came, 
thought it necessary to call for a futiva from the 
Cazee-ool-Coozat on the following points:—“If in a 
deed of dower it be not mentioned that any property 
is pignornted for the dower, if from the record of the 
case the marriage and the settlement by dower be 
proven, can the wedded wife, according to Maliomedan 
law, applicable to the Immameedh sect, take possession 
of her husband’s effects by virtue of her claim for 
dower, supposing the effects to be less in value than 
the amount of the dower, and can she alienate any 


part of them?” 

The futiva of the Mooftee was, that “ Tn the 
Moofateeah-ool-Sh era yell and its commentary, books 
which treat of the Mahomedan law applicable to the 
Imniameeah sect, and are works of great authority, it 
is distinctly declared, that if any person have a claim 
against another, and the debtor deny the debt, the 
creditor is competent to take the debtor’s property 
which is of the same description as the debt consists 
of. For example, if the debtor’s property consists of 
cash, and the debt be also for cash, the creditor is 
justified in taking just so much of the property as is 
equal to the debt. Tf the matter of the debt and the 

debtor’s property be of different kinds, for example, 

Q 2 
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if the debtor’s property be immoveable, and the debt 
be for cash, the creditor is justified in taking so much 
of the property, the value of which covers the debt, 
or he may sell it and apply the proceeds to the liqui¬ 
dation of the debt, but in no case is it lawful to take 
more than the debt. It is not necessary to have 
recourse to the Public authorities in order to enable 
the creditor to take the debtor’s property in payment 
of the debt, but it is better to apply to the authorities. 
Thus, under the authority of the above doctrines, the 
wedded wife referred to in the Court’s question, is 
competent to take effects of her husband in kind, to 
the amount of her dower, in satisfaction thereof, or 
she may take the value of such effects to the amount 
of her dower, without resorting to the Courts. In 
no case, however, is she justified in taking more than 
the amount of her claim. Whatever remains over is 
divided among the heirs according to Mahomedan law, 
first satisfying claims which take the preference of 
inheritance.” 

The final judgment on the appeal was pronounced 
by Mr. Benjamin Tayler, on the 21st of April, 1846. 
The material part was in these terms:—“The state 
of the case is, that the determination of the suit 
depends entirely on the proof of the marriage of 
the Defendant with Seyud Moostefah, and on the 
question of her dower. Adverting to the evidence 
to these two facts, I am of opinion, that there are 
no grounds for disturbing the decision of the Prin¬ 
cipal Sudd or A me cm. The Appellant pleaded that, 
although the Respondent set up her marriage, and 
the amount of her dower, amounting to Rs. 46,000, 
she has no claim to the property of her husband, 
because in the deed of dower there is no property 
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pignorated. On this point, namely, that if the mar- 1855 ~ 
riage be proven, and it be established that the dower ameer-oon 

NISSA 

of Respondent is Rs. 46,000, is she competent to sell 
the effects of her husband, which in value exceeds her 
dower? a futwa was called for from the Mooftee of 
the Court. The Mooftee , in answer, states that the 
Respondent is competent to take the property at 
the selling price, or to sell it, and that the surplus 
will belong to the heirs of her husband. Pro¬ 
ceeding, therefore, on this exposition of the law, 
it is ordered, that so much of the decision of the 
Principal *S 'udder Ameen, dated the 14th February, 

1S45, which proceeds to dismiss the Plaintiff’s claim, 
on the ground that it is not proven that the Respon¬ 
dent is not the wedded wife of Seyurf Moostefah, is 
confirmed and affirmed. As the Mooftee of the 
Court has given his futwa, clearly and distinctly, 
declaring that Respondent is competent to hold pos¬ 
session of the property, the Court cannot interfere. 

The costs of the Court, with interest from the date 
of suit to date of satisfaction, to be paid by the 
Appellant. ” 

Seyurf Abrfoollah appealed against this decree to 
Her Majesty in Council. He died before the appeal 
came on for hearing, leaving the Appellants his heirs 
surviving, who were allowed by the Surfrfer Dewanny 
Adaielut to prosecute the appeal as Appellants in 
place of Seyurf Abrfoollah. The appeal was revived 
in England in their names. The Respondents not 
having appeared, the appeal was heard ex parte. 

Mr. Leith and Mr. Fulton in support of the 
appeal. 

The Court in India has acted upon an erroneous 
assumption that the onus probanrfi lay upon the 
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Plaintiff. It was clearly upon the Defendants, and* 
we contend that Moorad-oon-Nissa , the principal 
Defendant, failed to establish the two material issues 
of fact raised by the pleadings, namely, her marriage 
with the deceased and the genuineness of the deed of 
dower alleged to have been made in her favour by 
Seyud Moostefah. The evidence of her witnesses 
upon these points is unsatisfactory and wholly un¬ 
worthy of credit.— [The Lord Justice Knight Bruce : 
The evidence of the marriage is strong.]—But, we 
submit, even if those issues of fact had been esta¬ 
blished in her favour, still the issues in law ought 
to have been determined in favour of the Plaintiff. 
He was the heir-at-law, and, as the deed of dower 
was disputed, he was entitled by the Mahomedan law 
to be put in possession of the deceased’s real estate, 
Moosnmmaut Wuzeerun v. Mahomed Hossein Khan (a), 
Macnaghtents “Principles of Moohummudan Law,” p. 
290. Her remedy being to establish the deed of dower 
by a suit at law, Ranee Bukhsh Beebee v. Nadir 
Beebee (b). A fatal objection, however, lies to her 
claim. The deed of dower set up by her is of the 
class known by the Mahomedan law as exigible, or pay¬ 
able on demand, Hedaya, Vol. I., p. 150, Macnaghten’s 
‘‘ Principles of Moohummudan Law,” pp. 59, 278, and 
should have been demanded against her husband’s 
estate within twelve years from the date of the exe¬ 
cution of the deed, which was not done ; her hus¬ 
band’s estate is, therefore, exonerated, Noorunnissa 
Begum v. Nawanb Syud Mooshin Allee Khan (c ); 
Merr Nnjib Oil ah v. Mussummaut Doordana Kha- 
toon ( d ); her claim being barred by Ben. Regs. III., 

of 1793, sec. 14, and II. of 1805 ; Macnaghten 7 s 

7 Bon. Sud. Dew. Pop. 34. (/>) 3 Ben. Sn<1. Dew. Rep. 59. 

(r ) 7 Ben. Sud. Dew. Rep. 40. (d) 1 Ben. Sud. Dew. Rep. 103. 
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Principles of Moohummudan Law, ” p. 285, An- 1855 - 

other ground of objection is, that considering the amef.r-oon 
means of the deceased, the dower was excessive 1SSA 

and void, Macnagliten*s “Principles of Moohum¬ 
mudan Law,” p. 288—9. In no circumstances can 

the decree stand, as the Court ought to have 
directed a portion of the real estate to be sold, 
and after payment of the dower to the Defendant, 
Moorad-oon-Nissa, and the deceased’s creditors, the 
surplus ought to have been handed over to the 

Plaintiff, who is clearly entitled to an account of 
the deceased’s estate. A total dismissal of his suit 
was, therefore, palpably wrong. The case of the 
other Defendants who claim by adoption is un¬ 

tenable ; no such thing as adoption in this sense is 
known to the Mahomedan law. Macnaghten’s “ Prin¬ 
ciples of Moohummudan Law,” p. 86. Finally, the 
mortgages and sales ought to have been declared 
invalid, as the widow had no power of alienation.— 

[Mr. Pemberton Leigh : There has been great laches. 

The deceased died in 1838, and the Plaintiff does 
not bring his suit till 1843, and during that time 
the Respondents have been in possession, and have 

dealt with the estate as their own.]—That’ arose from 
the fact of the Plaintiff’s taking proceedings in his 
own District to establish his title to property there 
situate. 

Judgment was delivered bv 


The 
Bruce 


Right 


Hon. the Lord Justice Knight 


Seyud Moostefah, a Mahomedan, in good circum¬ 
stances, died on the 4th of October , 1808, in the 
North-West Provinces, intestate, without child or de- 
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scendant, but a female, the principal Defendant,* 
Moorad-oon-Nissa , lived in his house and passed as 
his wife, and now claims dower as his widow, and 
two young* men, named Gholam Abbas and Sooltau 
Ali, the sons of Moslimi Alt, in a sense members 
of his family, were living* with him, and who ap¬ 
pear to have been brought up by Razeeah Begum, 
the first • wife of Seyud Moostefali, and claimed to 
1)0 treated as adopted sons, although no power of 
adoption is known to the Mahomedan law. In these 
circumstances, the lady who lived with the deceased 
appears to have entered at his death into possession 
of his property in the neighbourhood of the place 
where he died, and she was treated by the local 
authorities as administratrix. As a Mahomedan 
widow she would be entitled to a fourth part of 
the deceased’s estate, the other three parts going 
to his heirs. 

The two sons of Moshun Ali, for reasons not appa¬ 
rent, afterwards set up a claim to the property, as 
descendants of Seyud Moostefali, and contested the 
title of the widow, denying the fact of her marriage 
with the deceased. This led to quarrels and litiga¬ 
tion, which ultimately, in 1842, ended in a com¬ 
promise between them, upon terms sufficiently advan¬ 
tageous to these young men. By this arrangement 
they agreed to divide the property of the deceased 
in equal moieties, half to go to the widow and half to 

them. 

Shortly after this compromise there arose the claim 
which has led to the present appeal. That claim was 
set up by Seyud Abdoollah, the full brother and heir- 
at-law of Seyud Moostefali , and he brought his suit 
in the year 1843, in the Z ill all Court of the Principal 
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Sadder Ameen of Moradabad against the Respon¬ 
dent, Moorad-oon-Nissa, and others, seeking to ob¬ 
tain possession of the Zemindaries and other real 
and personal estate of the deceased, and for mesne 
profits; and by his plaint he charged Moorad-oon- 
Nissa, with not being the wedded wife of the deceased; 
and made other allegations which, as far as it appears 

to their Lordships, had better have been omitted. The 
_ ' % # 

Respondent, by her answer, set up her marriage with 
the deceased, and insisted upon her rights as his 
widow, and alleged that she held a deed of dower 
executed on her marriage, whereby the deceased 
settled upon her Rs. 40,000, and that she held the 
property as a lien for such dower. The reply im¬ 
peached the deed as a forgery, and denied the mar¬ 
riage. Evidence was gone into, and the Principal 
Sudder Ameen, by his decree, decided against the 
claimant. An appeal was made from this decision 
to the Sadder Deuanny Adawlut, when Mr. Tayler, 
the presiding Judge, after consulting the Mooftee 
attached to the Court, as to the law relating to 
dower, came to the same conclusion and dismissed 
1 lie claim. The present appeal is against that decree, 
and has been heard ex parte . The case has been here 
argued with great zeal and ability. There are four 
points upon which the case depends. First, marriage 
or no marriage; second, whether the alleged deed of 
dower is genuine or a forgery; third, the effect of 
Regulation of Limitation, ITT. of 1793, sec. 14, upon 
the deed of dower, which, as it created a debt de- 
mandable and payable immediately, it is said was a 
demand that was barred, more than twelve years 
having elapsed; and, fourthly, the Appellant urges 
that the decision is erroneous, and that there ought 
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not to have been a total dismissal of the suit, as the 
Plaintiff was the heir-at-law, and that there ought to 
have been an account taken of the deceased’s estate, 
as he was entitled to the residue, after payment of 
the dower to the widow. 


With regard to the marriage, much need not be 
said. The question is, did a marriage take place? 
Now the evidence is so very strong, that .after the 
case had been gone into, it was suggested that it was 
scarcely possible to resist the fact of the marriage, 
she must, llierefore, be taken to be the widow. The 
question of dower is less clear. The deed is dated 
the 26th of July, 1818, and considering the position 
of the Respondent, Moorad-oon-Nissa,' at that time a 
dancing girl, the sum of Rs. 46,000, for dower seems 
excessive; but, then, there must be taken into con¬ 
sideration the circumstances of Seyud Moostefah. Ha 
had no family, was advanced in life, and appears to 
have formed a very strong attachment for this young 
woman, and, therefore, it is not improbable that he 
should make a very liberal provision for her by way 
of settlement. Seven witnesses are examined, and 
speak to this deed, and every one of them must, be 
grossly perjured if there was no marriage; two of 
them are attesting witnesses. The deed is proved 
io lie holograph of the husband, and, as he was 
a man well acquainted with business, and his hand¬ 
writing well known in the neighbourhood, if any 
doubt existed, proof of forgery could have been 
given, but it is not attempted to be established by 
evidence that it is not his handwriting. The instru¬ 
ment itself, when produced, is found to be partly 
obliterated and defaced by wet and age, but a copy 
of the instrument from the registry of the Cazee is 
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brought forward. This deed does not appear to 
have been registered during the lifetime of the hus- ameer-oon 
band; but their Lordships assume that the rules re¬ 
quired by law were complied with by the Cazee. If it 
was a forgery, it is a great probability that a different 
time would have been selected, and all the circum¬ 
stances seem to favour the likelihood of such a trans¬ 
action having taken place. With regard to the marriage, 
it may be improbable, we admit, that a marriage had 
taken place at the sacred time alleged; but if no 
marriage had taken place these persons would not 
have selected that time, and alleged it to have taken 
place at that time. This deed of dower was, how¬ 
ever, never brought forward during the intermediate 
time when the disputes arose between the Respon¬ 
dents and these two young men. There was a per¬ 
fect silence during that time, and the excuse for not 
producing it is not very satisfactory, but it must be 
remembered that a copy was on the registry in 1839. 

I cannot say what reason actuated the Respondent, 
Moorad-oon-Nissa, or her advisers, in preventing the 
deed being produced, but that fact is not sufficient to 
raise a presumption of fraud, and to outweigh the 
direct evidence of the witnesses, and more particu¬ 
larly when a stamp of the value required for such a 
deed is proved to have been sold to the deceased a 
short time previous to the date of the deed, which 
makes the evidence, we think, preponderate in favour 
of the deed; and, considering that it is a mere ques¬ 
tion of • fact, upon which no difference of opinio?i 
existed in the Courts below, it would require a strong- 
case to justify us in reversing their decrees, and, 
therefore, we think, the marriage and deed must be 
held to be established. 



228 


CASES IN THE PRIVY COUNCIL 


‘ l ■ 


1855 . 


Ameer-oon- 

nissa 

V. 

MOORAD- 

OON- 

NISSA. 




Then there arises the question as to the' operation 
of the Regulation of Limitation, III. of 1703. It 
was contended that the form of the deed by the 
Maliomedan law was to make the dower exigible im¬ 
mediately, not only due but at once demandable, 
and that twelve years, the period of limitation, ex¬ 
pired in 1830, during the lifetime of the husband. 
Upon this point a very great difficulty arises. It 
was never pleaded in the original proceedings by the 
Plaintiff before the 6'udder Ameen, the objection was 
only taken in the & udder Uewanny Court; and con¬ 
sidering that it is an objection by the Plaintiff against 
the Defendant, that might perhaps be a ground for 
refusing, to entertain it. Now, section *14 of the Regu¬ 
lation in question prohibits the Civil Courts from hear¬ 
ing or determining any suit whatever, “if the cause of 
action shall have arisen twelve years before any suit 
shall have been commenced on account of it; unless 
the Complainant can show, by clear and positive proof, 
that he had demanded the money or matter in ques¬ 


tion, and that the Defendant had admitted the truth 
of the demand, or promised to pay the money; or 
that he directly preferred his claim within that period 
for the matters in dispute, to a Court of competent 
jurisdiction to try the demand, and shall assign satis¬ 
factory reasons to the Court why he should not pro¬ 
ceed in the suit; or shall prove that either from 
minority, or other good and sufficient cause, he had 
been prevented from obtaining redress.” This may 
probably be a case fit to be dealt with under the 
concluding part of this Regulation; there may be 
such “good and sufficient cause,” but their Lord- 
ships do not desire to put their decision on that 
noint The terms of the deed are “when demanded 
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by. my wedded wife.” In this country various cases 
have arisen with regard to obligations payable on 
demand; a promissory note not payable on demand, 
is payable immediately. It is important, however, in 
some cases of negotiable securities, that the demand 
be made within a reasonable time, in other cases that 
the demand should be made immediately, and in some 
without any demand at all. Carter v. Ring (3 Camp. 
459), Gibbs v. Southam (5 Barn. A Ad. 911), Simp¬ 
son v. Mouth (2 Barn. A Cr. G82). In the latter case 
Mr. Justice Littledale lays it down, that in the case 
of a bond with a penalty to pay a certain sum on 
demand, an express demand must be made before 
tlie^ action can be maintained. Bo in an action 
on a promise to pay a collateral sum on request. 
These authorities show that there may be cases where 
an action would not lie except where a request or 
demand is made, and others where such demand 
is not necessary. It is quite unnecessary that it 
should be any. demand here. The deed of dower 
or settlement by the husband in favour of his wife, 
and the intention of the parties, was, that the wife 
was to have, as a dowry, the sum of Rs. 46,000; and 

it is important to consider how inconvenient it would - 

0 • 

be if a married woman was obliged to bring an action 
against her husband upon such an instrument; it 
would be full of danger to the happiness of married 
life; and we think, upon the true construction of this 
settlement, she had a right of suit without a previous 
demand, and that she was not obliged to sue her hus¬ 
band immediately or in his lifetime. Their Lord¬ 
ships are, therefore, of opinion that the Regulation 
does not apply as a bar to her claim, and that such 
defence entirely fails. 
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Lastly, there remains the question of the distri- 
- bution and administration of the deceased’s estate. 
No such relief is asked by the plaint. The claim 
made by the Plaintiff is as sole heir against the 
Defendants, charging them with collusion in keeping 
him out of possession. He does not claim in the 
alternative, that if the marriage of the Respondent, 
Moorad-oon-Nissa ,. and the deed of dower are 
proved, then that he may have his share of the 
estate. It is possible it might have been competent 
to the Court below, in their discretion, to have enter-, 
tained such a question, but it was a matter of discre¬ 
tion for the Judge of the 8bidder Detvanny Adaivlutl 
Independently of this, Moorad-oon-Nissa was in posses¬ 
sion, by the consent of the local authorities, a pos¬ 
session very analogous to that of an executrix here. 
That fact, however, is not sufficient to decide the 
point of right, but the Plaintiff has not asked for an 
account. Again, he has burthened the record with 
a number of unnecessary parties who ought not to 
have been there, and that would have created very 
considerable inconvenience in taking accounts. He has 
also excluded all the moveable estate, and that portion 
of the immoveable estate of which he himself obtained 
possession. We are of opinion, therefore, that the 
Judges before whom the case has been heard in India 
took the right and convenient course in dismissing his 
suit, and leaving him to bring another suit to obtain 
an account; that, no doubt, was the effect of their 
decisions, though not in terms. Under these circum¬ 
stances their Lordships will add a recommendation in 
their humble report to Her Majesty, that the dismissal 
of the appeal be without prejudice to the Appellants, 
right to bring a suit for an account and administration 
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of the deceased’s estate consistent with the establish- i»55.' 
ment of the marriage and the deed of dower. Costs, ameerIoon- 
if any, incurred in India by reason of the appeal, Nl r SSA 


f. must be paid by the Appellants. 


The following report, which was approved by an 
Order in Council, dated the 21st of July, 1855, was 
made by the Judicial Committee:—Their Lordships 
do agree humbly to report to your Majesty as their 
opinion, that the judgment or decree of the Sadder 
Dewanny Adawlut at Agra, of the 21st of April , 1846, 
ought to be affirmed, without prejudice to any suit 
which may be instituted for the recovery of the 
rights of the late Appellant, as one of the heirs 
of Seyud Moostefah, consistently with the establish¬ 
ment of the marriage of the Respondent, Moorad-oon- 
Nisaa, and of the validity of the deed of dower 
alleged by her in the suit, both of which facts their 
Lordships consider to be proved in this case, and 
theii* Lordships direct that all costs, if any, incurred 
by the parties to the suit in India, by reason of this 
appeal, be paid by the Appellants. 
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Rajah Bommarauze Bahadur, 

and, on his demise, liis son and 


heir, Kuaiara 
Rauze Bahaduii 


VeN (JATAP JillAl A UJL 


Appellant , 


AND 


Rangasaaiy Mu DALY 


Respondent * 


On appeal from the Sadder Dewanny Adawlut, at 

Madras. 

Of party and Vakeel -AdmisniMity-ObjecUon, when lo°l.“ taken “ 

3r?& t 4tl. A w’.., N I\^^ X1 ^' 18 o«’ f 10 1Jrovisio,ls «f the Statute, 

i , VV * A ' •> c : 8CC - - 8 > Imlia, it was enacted, “That umm 

aH debts °r sums certain, payable at a certain time, the Court beforewhom 
buch debt or sums may be recovered, may, if it shall think tit, allow interest 
to the creditor, at a rate not exceeding the current rate of'interest from 
t ic time "hen such debts or sums certain were payable, if such debts or 
sums be payable by virtue of some written instrument at a certain time.” 
An instrument, in the nature of, though not strictly n ‘Rmiri 

thp? U * tGd 111 « 8 ? 3, i W, ' ich I jrovided tor the liquidation * of the amount 
leiem specified by instalments, but no provision was made for the 
allowance of interest. The condition for payment not J!,! 

performed: Held, in an action brought in 1849, to recover pfincip d 
and interest upon the Bond, that the Act, No. XXjXII. of 1839, 1 was re- 

tiospectnc m its operation, and authorised the allowance of interest 
although it was not provided for by the Bond. interest, 

Hi proceedings by the obligee of the Bond before the Collectors’ Court 
in 1844 upon an application tor a sequestration of the obligor’s estates 
the obligor filed an account of his liabilities, in which the Bond in 
question was entered and certain payments mentioned. Held, that such 

i * Lc U1,c ‘ atiu “ «* 

of T tt a 

2 8th & 2 < y th The Respondent instituted the suit out of which 
1855. this appeal arose, in the Civil Court of Chittoor, on 

* Present : Members of the Judicial Committee,— The Right 
HO", f Pcmbeita Ltigh K'ght Hon. the Lord Justice 

Kmght Bruce, the Right Hon Sir Edward Ryan, the Right Hon. 
the Lord Justice turner, the Right Hon. Sir John Patteson and 
the Right Hon. Sir William H. Mauie. ’ anJ 
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then acting for liiin, is such an irregularity, that if objected to at the 
proper tune would be fatal to the reception of such evidence. But whore 
no objection was urged during the trial, or until an appeal was interposed, 
the Judicial Committee held that the objection came too late, and could 
not be sustained, as, notwithstanding such irregularity and miscarriage, 

^i ct <lul u . ot tai,,t tI,c "hole proceedings so as to prevent the 
Plaintiff recovering upon the other evidence which was sufficient to 
establish his case. 

But, although the other evidence rendered the evidence improperly 
admitted immaterial, the Judicial Committee, as there had been an irre¬ 
gularity in the Court below, in affirming the judgment, refused to give 
the costs of appeal. 6 


the 21st. April , 1849, to recover Rs. 66,384. 2. 10., 
the balance of principal and interest upon a Rond 
executed by the Appellant in favour of the Respon¬ 
dent’s father, to secure the principal sum of Rs. 
34,426. 14. 0. The plaint stated that the Re¬ 
spondent’s claim to the amount due upon the Rond 
in question originated in the Appellant’s late father 
having borrowed certain large sums of money of 
the Respondent’s lather, the repayment whereof was 
secured to him by six several Ronds, together witli 
the deposit of a number of gold ornaments set 
with precious stones, and a mortgage of certaiu 
villages, forming part of the Zemindar ij of the Ap¬ 
pellant’s father, and of which the Appellant since 
his death had been in possession. The plaint also 
stated, that the Appellant personally entered into a 
settlement of accounts with the Respondent s father, 
when a balance was struck between them; that the 
gold ornaments were sold, and the proceeds, together 
with the amount which the Respondent’s father had 
realised from the mortgaged villages, being deducted 
from the amount of principal and interest due to him, 
let l a net balance in his favour of Rs. 34,426. 14. 0., 

for which the Appellant, on the 20th March, 1833,' 
executed and gave the Rond sued on to the Re¬ 
spondent’s father, wherein it was stipulated that the 
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amount so due should be discharged by annual instal¬ 
ments, as thereinafter mentioned. That upon the 
execution of this Bond, the villages which had been 
mortgaged to the Respondent’s father were given 
up by him to the Appellant, together with the 
several Bonds given by the father of the Appel¬ 
lant to the Respondent’s father. The plaint further 
stated, that the Resjiondent, by letters and by the 
Plaintiffs agents, demanded of the Appellant the 
balance due upon the Bond; that he made several 
engagements to pay it, until his Zemlndary was 
sequestered by the Collector of the District; who, in 
September , 1844, issued a proclamation and notices, 
calling upon the creditors of the Appellant to 
come forward and represent the extent of their 
dues; and that accordingly the Respondent, on the 
4th November , 1844, presented a petition to 'the 
Collector, stating that the principal of the Bond, 
with interest equal to it, was due to the Respon¬ 
dent. That the Appellant tiled an account before 
the Collector admitting the execution of the Bond, 
and Rs. 33,940. 11. 8. to be the balance due by 
him on account of the principal thereof, after de¬ 
ducting payments made under it to the amount of 
Rs. 486. 2. 4., which was composed of nuzzur, or 
presents, Rs. 35, and eight years’ quit rent due from 
the Respondent from May, 1832, to the same month 
in 1839, on the. village of Gopalapur&m attached 
to the Zemlndary of the Appellant, who had granted 
such village at an annual jodee of fifteen pagodas for 
the maintenance of a public choultry erected by the 
Respondent’s grandfather. That the Appellant’s Ze¬ 
mindar y having been released from attachment, and 
the creditors directed to seek their own remedy 
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against the Appellant, the Respondent, by letter, de¬ 
manded of him the balance due as aforesaid, and that 
he engaged to pay it in a short time, which he had 
failed to do. 
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The Appellant by his answer stated, that his MUDALY - 
minoritv ceased about the time of the date of the 
Bond in 1833; that he did not remember what balance 
was then struck by his agents after selling the jewels 
mortgaged to the Respondent’s father, nor whether 
any document was executed regarding it; that the 
Appellant made no engagements either with the Re¬ 
spondent or his father, about the alleged balance due 
on the Bond; that the Appellant did not know what 
account was produced by the Respondent before the 
Collector in 1844, as to the amount of the Bond and 
interest; that the Appellant did not tender any 
account under his own hand admitting the execution 
of the Bond, and that a balance was due upon it; and 
that he did not enter into any engagements subse¬ 
quently as alleged by the plaint. The Appellant, 
by his answer, also pleaded the Madras Reg. II. of 
1802, sec. 18, cl. 4, in respect to suits, the period of 
limitation being twelve years from the time when 
the cause of action shall have arisen; and he sub¬ 
mitted, by his answer, that the Bond in question was 
• composed of interest as well as principal; and also that 
such Bond did not provide for the payment of any 
interest upon the sums therein mentioned, and that 
by the plaint the Respondent claimed a sum for interest 
equal in amount to the Bond; and he also pleaded 
that the Respondent’s claim to such interest was con¬ 
tra rv to the terms of the Bond and to Madras Reg. 

XXXIV. of 1802, sec. 5, whereby it is enacted, 
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that the Courts of Adawlut should not decree to 
creditors compound interest, and he finally pleaded 
that he was not liable to pay either principal or in¬ 
terest to the Respondent. 

The Respondent replied, but as the reply contained 
no allegation of any new facts in support of the 
Respondent’s claim, the Court, on the 18th of Sep¬ 
tember, 1849, recorded that a rejoinder from the 
Appellant was needless. 

The cause was tried before Mr. E. C. Lovell, the 
Judge of the Civil Court of Chittoor, who, pursuant 
to Madras Reg. XV. of 1816, see. 10, cl. 3, directed 
and recorded the particular points in the suit which 
were to be proved; which were, that the Respondent 
should file the Bond and prove its execution by the 
Appellant and his payments and promises. No points 
were recorded by the Judge for proof by the Ap- 
pellant. 

Tho suit being’ at issue, evidence was entered by 
the Respondent in support of his case. The docu¬ 
mentary evidence consisted; first, of the instrument 
in the pleadings called a Bond, dated 20th March, 
1833, the material part of which was as follows:— 

“ Amount of principal borrowed by 
my father from your father’s agent, 

Perwmal Mudaly, in the two years 
Swablianu (a.d. 1823-4) and Ta¬ 
rawa (a..d 1824-5) last past, under 
six Bonds mortgaging fifty-four dif¬ 
ferent ornaments, made of gold and 
set witli preicous stones - Pagodas 16,800 

Interest thereon up to 30th Masi of 
this year (11th March, 1833), as 
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per account (settled in your pre¬ 
sence) - Pagodas 


Total Pagodas 

Deduct payments— 

Amount assigned to you 

on account of your dues, 

being* the price of the 

ornaments which had 

been mortgaged to you, 

but which I took back 

and sold to Tiruvenga- 

dasamy Mud alp, of Ar- 

cot - Pagodas 13,86911 

Amount realised from the 

villages mortgaged on 

account of your dues, as 

per account settled in 

your presence - 4,145} 

Amount remitted bv you 

• • 

under interest - 2,210} 
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Total payment 
Balance due to you 


20,225} 


Pagodas 9,836} 

or Rs. 34,426,14 


‘‘This balance due to von of Rs. thirtv-four thousand 

• • 

four hundred and twenty-six, and amias fourteen, I 
shall discharge by annual instalments of Rs. (3,500) 
three thousand and five hundred each, to be paid on 
the 30th Puugmii (10th April) of each year, com¬ 
mencing from Vigaya (a.t>. 1834). If I fail to do so, 
you may recover it according to judicial regulations. 
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“Thus do I voluntarily execute this Bond, in the 
handwriting of Dhurjati Vencat Bow Bayasum. 

“Baze Bommarauze Bahadur 
There were four witnesses to this Bond. 


Second, a sinnmd, or grant, dated the 20th of March, 
1833, of the village of Gopal pit ram , by the Appellant’s 
father; third, a power of attorney, dated the 19th of 
July, 1841, given by the Appellant to Sambarauze 
J enlcata Boiv to act as his Vakeel; and fourth, copy 
of an account of the Appellant’s liabilities, dated 
7th November, 1844, which had been tiled with the 
Collector by the Appellant’s Valcccl in the proceedings 
relating to the sequestration. 


On the 22nd July, 1850, the Appellant’s Vakeel 
was appointed District Moonsiff, when, according to 
the practice of the Court, and in compliance with the 
provisions of Mad. Reg. XIV. of 1816 ( a ), a notice of 
that fact was issued by the Court, and served upon the 
Appellant on the 13th August following, requiring him 
to engage another Vakeel. The Appellant accordingly 
appointed a new Vakeel in the suit, who first appeared 
for the Appellant on the 24th of the same month of 
August. During the time which intervened between 
the 22nd July and 24th August, the Appellant was 
unrepresented, either personally or by Vakeel. 

(«) By Regulation XIV. of 181G, see. 13, it is enacted, that 
“if a pleader should he unable to attend the Court in conse¬ 
quence of indisposition, or other sufficient reason, he is to notify 
the same in writing to the Court, on unstampt paper; and the 
hearing of any cause in which such pleader may be employed is to 
be postponed to a future day, unless the party or his authorised 
agent shall commit the management of the cause to any other 
pleader of the Court, or unless the party himself shall be present, 
and willing to plead the cause in person.” 
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For the purpose of orally proving* the points re¬ 
corded for proof by the Respondent, seven witnesses 

were examined; the first of these was the only sur- 

* * 

viving* attesting* witness to the execution of the Rond, 
a relation of the Appellant, who deposed that it was 
duly executed by him. The other three attesting* 
witnesses were dead, but two witnesses identified the 
signatures of the deceased attesting witnesses. Two 
other witnesses deposed to being present at the settle¬ 
ment of the accounts and execution of the Bond in 
question. The remaining two witnesses deposed to 
having heard the Appellant promise to pay the amount 
of the Bond. With respect to the other three docu¬ 
ments filed by the Respondent, no witnesses were 
called by him to prtfve them. No witnesses were 
examined by the Appellant. The first witness was 

examined upon affirmation, and finallv dismissed on 
• * • 

the 20th August, 1850, in the interval between the 
times when notice was given to the Appellant of the 
retirement of his former Vakeel and of the appoint¬ 
ment: and the appearance of his new Vakeel. No 
objection was taken to the reception of this evidence 
by the Appellant during the trial. 

On the 30th of December , 1850, Mr. E. C. Lovell , 
made his decree, which, after stating the pleadings and 
evidence, declared that the Bond was fully proved, and 
under the Act, No. XXXII.. of 1839 (a), the Plaintiff 

(«) Act, Jvo. XXXTT. of 1839, entituled “An Act concerning the 
allowance of interest in certain cases,” was passed by the Honour- 
nble the President of the Council of India, in Council on the .'30th 
December, 1839, anti is as follows:— 

“Whereas, it is expedient to extend to the territories under the 
government of the East Tndia Company, as well within the juris¬ 
diction of Tier Majesty’s Courts as elsewhere, the provisions of the 
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appeared to be fairly entitled to interest upon the 
instalments from the dates of their severally becoming* 
due, the total amount of principal and interest being, 
as above stated, Rs. 66,384. 2. 10., which he ac¬ 
cordingly awarded to the Plaintiff, with costs of suit. 


The Appellant appealed to the Sadder Dewanny 
Adawlut at Madras, and by his petition of appeal 
urged that the defective and irregular manner in 
which the Bond sued on was drawn up was sufficient 
to prove it not to be a bona fide document. That the 
evidence of the execution of the Bond was insufficient 
and worthless. That the sole attesting witness to 
the Bond was examined when Appellant had no 
Vakeel in Court, the party employed by him having 
been appointed to a Moonsiffship. That no points 
were given to Appellant for proof. That the circum¬ 
stances under which Rs. 486. 2. 4. were alleged in 
the plaint to have been recovered in part payment 
of the amount sued for, were incredible. That the 
terms of the Bond did not admit of interest being 
charged. That the decree of the Lower Court was in 
opposition to sec. 5, Reg. XXXIV. of 1802, inas- 

• . . • . ( ^ 9 ser\ 28, concerning’ the allow¬ 

ance of interest in certain cases: 


“It is therefore hereby enacted, that upon all debts or sums 
certain, payable at a certain time or otherwise, the Court before 
which such debts or sums may be recovered, may, if it shall think 
tit, allow interest to the creditor, at a rate not exceeding- the 
current rate of interest, from the time when such debts or sums 
certain were payable, if such debts or sums be payable by virtue of 
some written instrument at a certain time; or if payable otherwise, 
then from the time when demand of payment shall have been made 
in writing:, so as such demand shall give notice to the debtor that 
interest will be claimed from the date of such demand until the 
term of payment, provided that interest shall be payable in all cases 
in which it is now payable by law,” 
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much as it awarded interest upon interest, of which 

the amount of the Bond sued on was expressly stated 
to consist in part. 

In his answer, the Respondent upheld the cor¬ 
rectness of the Civil Judge’s decree, disputing the 

several assertions and arguments advanced by the 
Appellant. 
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The original Defendant having died, the appeal 

was prosecuted by his son and heir, Coomara Venca- 
t aper matt I Bonze. 


The Surlcler Court’s decree was pronounced on the 
2nd of April, 1853. The material part was in these 
terms:—“On mature consideration of the merits of 
this case, the Court concur in the judgment formed 
thereupon by the Civil Judge. The Bond sued 
upon is denied, and it is pleaded that the claim is 
shut out by the Regulation of Limitation. Tt ap¬ 
pears to the Court that the copy of account put. 
in by the Respondent at once removes this bar, 
and proves the justness of the Respondent’s claim. 
The document was obtained from the Collector, 
and purports to be copy of an account of the Ap¬ 
pellant’s liabilities tendered by him to the Col¬ 
lector through a Yale el when his Zemhulary was 
under attachment; and copy of the power of attorney 
granted to that Vakeel, also authenticated by the Col¬ 
lector, has been likewise filed. Tn the account the 
Bond now sued on is entered, the sum and date 
thereof being specified, as also are eight items of 
receipt, being the jo flee rent for eight years, from 
1832-33 to 1839-40, of a village belonging to the 
Appellant, appropriated by the Respondent, and 
amounting to Rs. 486. 2. 4., which have been credited 
to Appellant as payments made upon the Bond, and 
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which are so deducted from the sum thereof in the 
said account rendered to the Collector. 

“The reception of the above power of attorney and 
account by the Collector is a sufficient guarantee of 
the genuineness of these exhibits as having been put 
into his office by the authorization of the Appellant; 
and m effect nothing has been adduced to call these 
documents into question; nor could such a matter 
have taken effect and remained concealed and unpro- 
tested against by the Appellant had his name and 
authority on the occasion in question been made use 
of falsely and fraudulently. 


“The above acknowledgment of the Bond and the 
Payments credited against it occurred in the year 
1844, or within five years of the institution of the 
suit, and upon the evidence to the claim arising 
thereout the Court consider the decree of the Civil 
Judge to be fully justified. 

“The Bond itself appears to the Court to be a 

genuine document. It is inscribed on a stamp, and 

bears the seal of the Appellant, which could not easilv 

•* 

have been surreptitiously made use of nor counter¬ 
feited, and nothing lias been adduced to bring the 
integrity of this seal into question. 


“In liis answer in the original suit the Appellant 
admitted the previous heavy transactions between his 
father and the Respondent’s father, out of which the 
Bond arose; and he has made no attempt to show 
how these were brought to a close otherwise than by 
the execution of the Bond sued on, as alleged by the 
Respondent ; and as to this Bond, on that occasion 
the Appellant could not say that it had not been exe¬ 
cuted, a hesitation which cannot possibly be attri¬ 
buted to the want of recollection then pleaded, and is 
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only to be accounted for by the fact that the Bond 
really was executed, and that the Appellant then 
shrunk from absolutely denying- his act. 

“It has been objected that interest should not be 
adjudged upon the Bond, as the terms thereof make 
no provision for the same, and as the sum of the 
Bond is itself formed in part of interest. 

“The Court consider both these objections to be 
unsustainable. The Bond provided for liquidation of 
the sum thereof by instalments; and as this con¬ 
dition was not kept, the charge of interest becomes 
fairly exactable ; nor does the circumstance that the 
sum secured by the Bond is composed of interest 
prevent the exaction of such a charge, since this is 
plainly authorised by the very enactment (sec. 5, Reg. 
XXXIV. of 1802), which Appellant quotes as sus¬ 
taining his objection. 

“For the above reasons the Court confirms the 
decree ot the Civil Judge, and dismisses the appeal 
with costs.’’ 


Against this decree the present appeal was brought. 

Sir Frederic Thesiger , Q. C., Mr. Leith, and 
Mr. Blaine, for the Appellant. 

No fair trial has taken place, and the cause ought 
to be remitted to the Court below, as the Bond in 
question has not been sufficiently proved. There are, 
however, several fatal miscarriages and irregularities. 
First, there were no points recorded by the Judge, 
tor proof by the Appellant, as required by Mad. Reg. 
XV. ot 1816, sec. 10, cl. 3, and such omission is fatal, 
Srimut Moot too Vijaya Raganadlia Gowerg Vallabha 
Perria Woodia Taver v.Rang Anga Moottoo Natchiar(a). 

(«) 3 Moore’s Iml. App. Cases, 278. 
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1855. Secondly, the Appellant had no opportunity of cross- 
examining- the only surviving attesting witness to the 
alleged Bond; he being at that time absent and un¬ 
represented. The irregularity in permitting such exa- 
K m N u°daly. V ^nation was contrary to Mad . Reg. XIV. of 1816, sec. 

13, and to every principle of justice. Thirdly, docu¬ 
mentary evidence was improperly admitted to be re¬ 
ceived. A copy of an account was admitted without 
proof of the loss of the original to let it in, or indeed 
any proof at all. Mad . Reg. XVII. of 1802, sec. 11.— 
[Mr. Pemberton Leigh : There appears to have been no 
objection to the admission of the copy in the Court 
below.]—It is not too late to urge it here. Syud 
Abbas All Khan v. Yadeem Ramy Reddy (a). The 
evidence oi the witnesses upon the alleged promise to 
pay the debt and interest is insufficient, and too 
vague to be relied upon. But, even if the Respon¬ 
dent had proved his title to recover, he was barred by 
Mad. Reg. II. of 1802, sec. 18, cl. 4. Lastly. No in¬ 
terest upon the debt ought to have been allowed, 

• , interest not being provided for by the Bond. Motee 

Baboo v. KJiachik Arakel ( b ), Foster , v. Weston (c), 

: ; HigyiTcS' v. Bargeant (d). The law in force at the 

• • • • 

cjate of fhe Bond, Mad. Reg. XXXIV. of 1802, sec. 5, 
must govern the right to interest, and not the Act, 
No. XXXII. of 1830, .which we insist has no retro¬ 
spective operation. Broom’s “Legal Maxims , 99 p. 28. 

Mr. R. Palmer, Q.O., and Mr. Mackeson, for 
the Respondent. 

None of the objections raised by the Appellant can 
prevail. The charge that the witnesses of the Re- 

(«) 3 Moore’s Inti. App. Cases, 156. 

(b) 6 Ben. Sud. Dew. Rep. 67. 

(d) 2 Barn. & Cr. 348. 


(c) 6 Bing. 709. 
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spondents were unworthy of credit is unfounded, 1*55. 

nothing- was adduced in evidence to impeach their kajah 

credit. Moreover, this Court, in a mere question of B ravze 
credence, treats it as one solely for the decision of the Bah * duk 
C ourt below, that Court having- a much better opportu- ^udaly^ 
mty of testing the credibility of the witnesses, Mud- 
doo Soodun Sundial v. Suruop Chunder Sirkar Chow- 
dry ( a). The Bond sued on was fully proved, as well 
as the promise to pay. It is too late now to object 
to the irregularities. If that had been done in the 
Zillah Court they could have been cured. The Ap¬ 
pellant admitted the truth ot the Respondents de¬ 
mand upon this Bond in the account tiled by him 
before the Collector on the 7th of November, 1844, 
which was within twelve years from its dale to the filing 
ot the plaint, and, as the debt secured was to be paid 
by instalments, the Bond is expressly within the pro¬ 
viso of cl. 4, sec. 18, of Mad. Keg. II. of 1802, which 
effectually disposes of the Appellants objection on 
the Regulation of Limitations. Again, it is urged that 
the principal amount of the Bond sued on was for 
interest, arid that interest could not be charged upon 
interest. The answer to this is, that the acc<*Tii\ set 
out on the face of the Bond shows that the* na.ini 


LCfJ 


1 





on tlie pievious (r<i 11 .secti Oils secured by the _ 

the residue of principal money which regain 
after applying the credits in liquidation 
interest due. But even if the balance had been\inmk/ 
up of the aggregate amount of principal and interest, 
compound interest is expressly allowed by cl. 5 of 

Mad. Reg. XXXIV. of 1802, where the former Bonds 
have been delivered up and cancelled. The remaining 
point is, that interest was not recoverable, as it was 
not provided for in the Bond, and that the case does 

(a) 4 Moore’s Inti. App. Cases, 431. 
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not fall within the Act, No. XXXII. of 1839.- This 
Act, we submit, is retrospective in its operation,' and 
authorises the allowance of interest, although not 
expressly provided for in a Bond. The Bond pro¬ 
vides for liquidation of the amount by instalments, 
and as this condition was not performed, the charge 
of interest was fairly made. 


Sir Frederic Thesiger , in reply, submitted, that 
there was not sufficient evidence that the Vakeel was 
authorised by the Appellant to make the admission 
he did in the account, Madlio Row Chinto Punt Golay 
v. Bhookun-das Boolaki-Das (a). 


On the conclusion of his argument, judgment was 
delivered by 

The Bight Hon. Sir William H. Maule: 

After giving due consideration to the learned argu¬ 
ments which have been addressed to us by the Coun¬ 
sel on both sides, their Lordships are of opinion that 
it is their duty humbly to advise Her Majesty that 
the appeal in this case should be dismissed. The 
ground on which their Lordships have come to that 
conclusion I will very shortly state. 


This is an action for a pecuniary demand evidenced 
by an instrument which in the course of the argu¬ 
ment has been'called a Bond, and without being 
strictly in the nature of such an instrument, in the 
sense which belongs to it according to the law of 
England , is an instrument which recognises the ex¬ 
istence of a debt payable with interest, and provides 
for its liquidation by certain instalments which have 
not been paid. 

The case came on before the Zillali Court in India, 


(«) 1 Moore’s Iiul. App. Cases, 351. 
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and on that occasion evidence was given which satis¬ 
fied that Court of the justice of the Plaintiffs de¬ 
mand. In the course, however, of the proceedings 
there, it appears that a witness, the sole surviving* 
attesting witness to the instrument in question, was 
examined for the Plaintiff without the presence of 
any Vakeel, or agent on behalf of the Defendant, 
and in the absence of the Defendant himself. Other 
evidence was also given; but this particular evi¬ 
dence was certainly very material evidence in re¬ 
spect of the Plaintiff’s demand. 

The objection which was suggested in the petition 
to the Sudder Dewanny Court, and which has also 
been urged in the argument before us, was that such 
examination could not regularly or properly have 
taken place, and their Lordships are of opinion, 
that that objection, if taken in the right time and in 
the right place, would (to what extent may be ques¬ 
tioned, perhaps), be an objection which ought to 
prevail with respect to the evidence to which it was 
applied. It does not appear however that there was 
any objection taken to the reception of this evidence 
in the /Allah Court ; not merely that no objection 
was taken at the time of the examination, because, as 
that was in the absence of anybody representing the 
Defendant, it might well be that it could not be ob¬ 
served as to him that he did not then object; but it 
appears very clear that there was ample opportunity of 
objecting afterwards, and requiring the Court to do 
what might be necessary to remedy the omission, or 
in egularity; but nothing ot that kind appears to have 
taken place. It is true, that before the Sadder De¬ 
wanny Adawlut, as appears in the petition of appeal, 
there was some reference made to the examination of 
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the witness in the absence of the Defendant and 
(hose representing him. The Sudder Court, however, 
did not think fit to allow such objection; and the 
way they dealt with it, and with the whole case, was 
this: the Sudder Court said, that notwithstanding 
there may have been an irregularity and a miscarriage 
in the Court below with respect to this evidence, that 
t iat did not taint the whole proceedings so as to prevent 
the Plaintiff from recovering, inasmuch as it did nor 
show anything that was inconsistent with the right of 
the Plaintiff to recover the sum in demand; the Court 
then pointed out that the Defendant, in a regular pro¬ 
ceeding before the Collector, whose business it was 
under a sequestration to seize and take possession of 
tins Zemmdary, had sent in an account, in which ac¬ 
count the Bond in question was noticed in such a 
manner as clearly to identify it as the Bond under 
which the Plaintiff claimed; the account also con¬ 
tained payments which, if made, would take the case 
out of the Regulation of Limitations, which account 

was put in by a person shown to be an authorised 
agent of the Defendant. 


Observations have been made with respect to the 
credibility of this transaction, and with respect to the 
sufficiency of the proof ot the copy of that account, 
and of the authority of the agent who put it in: 

but it seems to have been thought by the Court 

below a regular and proper proceeding, and it is 

one of so public and important a nature that it is 

hardly conceivable that it could have taken place in 
the Collector’s Court, and the document remain there 
so long as it did quite unimpeached, unless it was a 
regular proceeding. It would be very unsafe, if docu¬ 
ments of that public nature, and taking place in the 
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1 egulal course, could be treated, on mere suspicion, as 

having no weight at all. It is very fortunate when 

there is public and official written evidence of the 

matters in question, in a country where it is said that 

oral evidence may be easily procurable in a corrupt 
manner. , 

The Sadder Dewanny Adawlut treated, and we think 
rightly treated, that document as clearly showing a 
distinct acknowledgment on the part of the Defendant 
of the existence of this Bond, and also of the pay¬ 
ments on which the Plaintiff relies to take the case 
out of the Regulation of Limitations. There is also 
other evidence in the case of the same tendency 
the result of the whole of which seems to their Lord- 
ships, as it did to the Court of appeal below, to 
be, that supposing the document in question had 
never been produced in Court at all, there would be 
quite sufficient evidence to establish the claim, or at 
least to require an answer, and no answer is suggested 

to have been given, supposing the claim actually to 
exist. 


1855. 

^ i ■ 

Rajah 

Bomma- 

RAUZE 

Bahadur 

V. 

Kangasamy 

Mudaly. 


That being so, we agree that the case cannot 
be said to stand precisely in the situation in which 
it would have stood if the document had not been 
produced at all; but having been produced, even 
though it be conceded to have been in an irre¬ 
gular manner, and having been admitted in evidence; 
taking all these circumstances into consideration, they 
were, we think, of sufficient weight to counterbalance 
the objection which I have previously described, upon 
which the Court below acted. In this state of things, 
their Lordships, as already intimated, conceive that 
justice has been attained, and that any probability 
of justice being attainable more perfectly by sending 
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the case again to the Court below, is so infinitely 
slight, that it would be doing injustice to give any 
weight to that probability. Still an irregularity does 
certainly appear to have taken place, and one of 
a serious nature in respect, of the admission of evi¬ 
dence in the absence of the Vakeel of the Defendant, 
who ought to have been present in order to scrutinize 
such evidence; but as it turns out in the result, in 
consequence of the other evidence adduced, to be un¬ 
important, and to have no weight as affecting the 
decision; the irregularity also being one which does 
not raise any material suspicion on the rest of the 
Plaintiff’s case; their Lordships think they are 
bound to affirm the judgment of the Court below, 
that Court having come to the right conclusion; yet 
inasmuch as a miscarriage took place in the course of 
the proceedings, they think the affirmance should be 
without costs on either side. Their Lordships, there¬ 
fore, will humbly recommend Her Majesty that the 
appeal should be dismissed, but without costs. 
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Rughoonauth Saiioi Chotayloll - - Appellant , 

AND 

Manickchund and Kaisreechund - Respondents * 

- On appeal from the Supreme Court at Calcutta. 

Contract — Construction—Wager contract about the average price of 
opium at Government sale — Legality. 

A wager contract in India (before the passing of the Legislative Act, 

No. 21, of 1848) upon the average price opium would fetch at a future 
Government sale, held legal, and an action thereon maintained. 

The Plaintiff and Defendants, by contracts in writing, wagered as to 
the average price to be obtained for opium “of the 30th of November,” 

“of the first Iclaum, or public Government sale of opium.* * At the time 
when these contracts were entered into, the first Government sale had 
been advertised for the “30th of November, 1840.” The sale on that 
day was prevented by a combination of opium speculators interested in 
similar contracts. The Government sale was again advertised, and took 
place on the 7tli of December following, when opium of the quantity and 
description advertised for sale on the “30th November’ ’ was sold. Held: 

First, that the date mentioned in the contracts, the “30th of No- 
'vember,” was a mere description of the period when the first public 
Government sale of opium usually took place, and formed no part of the 
risk contemplated by the wagers, the subject of the contracts, and was 
immaterial; and, secondly, that according to the true construction of 
the contracts, the first actual public Government sale of opium which 
took place next after the date of the contracts, satisfied the terms of 
the contracts; and upon a certain average being realised thereon, the 
event on which the Plaintiff had wagered was determined in his favour, 
and he was entitled to recover the differences under the averages. 

The action in this case was brought upon certain 

° 1 ist & 2 nd 

wager contracts made between the Appellate! and i'et»., 1856 . 
Respondents, as to the average price to be obtained on 
a future lelaum, or public Government sale of opium. 

The facts of the case were these:— 

The Respondents were merchants, trading in co¬ 
partnership together at Calcutta , and the Appellant, 
as well as the Respondents, were dealers and specu- 

* Present : Members of the Judicial Committee .— The Right 
T-Ton. T. Pemberton Leigh, the Right Hon. Sir Edward Ryan, 
the Right Hon. Sir John Patteson, and the Right Hon. Sir 
William H. Maule. 
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1856. 


CHOTAV . lat °; S i n opium - . At tlle of the making of the 

LOLL conti acts in question, the Appellant was a speculator 

manick- *° r the llIgh ’ aild the Respondents were speculators 

C K U A ?s D RE f D f h ® low avera £ e Price of opium, which should be 
chund. obtained at the first public Government sale of the 

season. 

The contracts entered into between the Appellant 
and Respondents were eleven in number, and all 
referred to the same day, the 30th of November, as the 
day of sale to determine the wager, the several instru¬ 
ments differing only as to the fixed limit or amount 
agreed upon to be the standard. All these contracts 
were reduced into writing, and the chittee, or writing 

of one of these contracts, dated the 30th of September, 

1846, was as foilows:— 


“Marked in the Kliattah on account of your 

house, the money of the ‘ Taijee’ or rise is 
with you. 


'I'aijee or rise on the average of 1,600 of the first 
lclaum or public sale of the Patna. 

1J Sri Purmaissore Jee. 


To Brothers Rughoonauth Sahoi Chotayloll. 
This is written by Manick chund Kissoreechnnd , with 
salutations, which they will peruse. 

“Further, we have eaten the Taijee or rise on the 
average of one lot of 5 (in letters) five Paitees or 
chests of Patna opium of the 30th of November 
(Sumbut), 1903, Nineteen hundred and three, at the 
price of 1600, (in letters) sixteen hundred. If the 
average of the first lelaum , or public sale of the Com¬ 
pany’s sircar rises above sixteen, hundred, according 
to that we will give you the ‘bullun’ or rise; if it 
falls below sixteen hundred, you have no 1 dauwah' 
or claim. We will not give you credit for the 
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‘Nuzurannah ka roopia , ’ or bonus money that we 
have taken from you, Sumbut 1903, Mittee Mugsur 
or Ughun , the 5th clay of the light side of the moon. 

Signature of Kulean Mull,” 

(Written on the back), 

“Rughoonauth Sahoi CliotayloU, 
TJbbeer Chuncl.” 


1856. 


CHOTAY- 

LOLL 

V. 

Manick- 

CHUND AND 

Kaisree- 

CHUND. 


At the time when the contracts were entered into, 
the first public Government sale of opium by the "East 
India Company for the season had been advertised 
in the Calcutta Gazette of the 29th of Ait gust, 
1846, for the 30th of November, 1846. On that 
day the opium advertised to be sold by the Go¬ 
vernment was put up for sale by public auction 
at Calcutta, subject to certain printed conditions of 
sale; but, owing to the first lot put up for sale 
having been bid for to an exorbitant price by per¬ 
sons who attended the sale, no lot was knocked 
down, and the sale was postponed. On the 7th of 
December, 1846, the opium advertised for sale on 
the 30th of November was again put up for sale, 
subject to certain modified conditions of sale, which 
had been advertised by the Government between the 
30th of November, 1846, and that day. On this last 
day the opium was sold, and realised the average price 
of Company’s Rs. 1,793, 5 annas, and 9} pie, per chest. 
After the sale, the Appellant claimed from the Re¬ 
spondents the sum of Company’s Rs. 18,134, 13 annas, 
and 3 pie, being the amount of the differences be¬ 
tween the sums mentioned in the contracts and the 
average price for which the opium sold, with interest 
thereon from the 7th of December, 1846; but the 
Respondents refused to pay, whereupon the Appellant, 
in October, 1848, brought an action upon promises in 
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the Supreme Court at Calcutta against the Re~ 
CH loo V spondents. The declaration contained eleven special 
Manick- counts ’ followed by a count for money had and 

C Ka?sree ND reCeiVed- Each ° f theSG s P ecial counts was laid upon 
chund. a separate and distinct written contract, in the nature 

of a wager respecting the average price which should 

be thereafter obtained by the Government for Patna 

opium at a certain future public Government sale. 

The Respondents pleaded first non assumpserunt to 
the whole declaration, also several pleas traversing its 

allegations; and further setting up fraud on the 
part of Appellant. 

Issue was joined upon these pleas. Afterwards fhe 
Respondents obtained leave to plead additional pleas, 
which set up in substance the same defence. 

The cause came on for trial on the 21st of July, 
1852. .Evidence was given on behalf of the Appel¬ 
lant and Respondents, and, by consent, the depo¬ 
sitions of witnesses in another action, entitled “Cho- 
t-ayloll v. Ugyurchund and Hnrruckchund ," being the 
same Plaintiff against other Defendants upon similar 
wager contracts, were used as evidence. The Ap¬ 
pellant proved the contracts upon which the action 
was brought, and also that the first lelaum, or public 
Government sale of opium, was advertised for the 
30t,h of November, 1846, and that there was an 
attempt, to hold the sale on that day, but that it 
went off owing to parties trying to run up the bids 
to an immense amount; and that the first actual 
lelaum, or public Government sale of opium for the 
season, took place on the 7th of December, 1846, 
when the same number of chests of Paina opium, and 
of the like quality as advertised for the 30th of Novem¬ 
ber, 1846, were sold, and produced the average price 
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before mentioned. Upon this evidence the Court 
found a verdict for the Respondents on the pleas of 
n°n assntnpserunt to the special counts, and a verdict 
for the Appellant on all the other issues; damages, 
Company’s Rs. 5,775, on the common counts for 
money had and received; leave being reserved to 
the Appellant to move to increase the verdict by 
the amount claimed on the special counts, and to 
the Respondents to move to enter a verdict for 
them. This sum was the amount of the premiums, 
or bonuses, paid by the Appellant to the Respondents, 

and which the Court thought the Appellant entitled 
to recover. 


1856 

CHOTAY- 

I.OLL 


Manick- 

CHUND AND 

Kaisree- 

CHUND. 


The Appellant obtained a rule to show cause why 
the verdict for the Respondents, on the plea of non 
assumpsernnt to the special counts, should not be 
set aside, and a verdict entered for the Appellant 
on that issue, with damages contingently assessed; 
namely. Company’s Rs. 18,134, 13 annas, and 3 pie, 
in substitution for the verdict for the Appellant upon 
the money counts; and the Respondents also ob¬ 
tained a rule to show cause why the verdict for 
Ihe Appellant on the first plea, as applicable to the 
twelfth count of the declaration, should not be set 
aside, and a verdict entered for the Respondents; 
and why the verdict entered for the Appellant, on the 
fifth plea, should not be set aside, and a verdict 
entered for the Respondents; and why the verdict 
entered for the Appellant, on the sixth, seventh, and 

eighth pleas, should not be set aside, and a verdict 
entered for the Respondents. 

Both these rules were argued before the Supreme 
Court on the 20th of August , 1852, and were, after 
argument, discharged without costs. The judgment 
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the Court in this and two other cases, including 

CH lo 1 ll Y ' the case of “ Cliotayloll v. Uggurchund and Hur- 
v. r itch chund,” was as follows:— 

chund and These eases are in substance the same, and our 

K.AISREE- . .JJ . . 

chund. judgment in one case is applicable alike to all. The 
contracts declared upon are gambling contracts, on 
the average price to be obtained on a future public 
Government sale of opium. At the time when these 
contracts respectively were entered into, the sale was 
advertised to take place on a certain day in November. 
The sale was attempted on that day by the vendors; 
but the sale was prevented by a combination, and by the 
machinations of certain persons interested in similar 
contracts, who had taken the low average, and who, 
to avoid losing their bets, were bent on preventing 
any sale on that day. 

4 ‘ The sale not having taken place, a sale was 
advertised by the vendors for a day in the ensuing 
month of December , under conditions somewhat dif¬ 
ferent from those under which the defeated sale was 
advertised to take place. In these contracts which 
are now under consideration, though there is some 
variation of expression as to the sale, yet the expres¬ 
sions in all as to the time of the sale are inconsistent 
with the substituted day. In one, which is the case 
most favourable for the Plaintiff’s argument, the term 
‘the first opium sale’ is used: but that expression is 
preceded by a statement of the day; and we think 
that the true wav of construing that, also, is to take 
the two expressions together, and as meaning the 
first sale now advertised, for the reference to the 
day in the contract seems to be in that sense. In 
one contract, the very day of the defeated sale is 
named, and the sale is described as a sale of that 


257 


ON APPEAL PROM THE EAST INDIES. 


day; in the other, the sale is described as the sale 
of November. 

“The language, we think, refers plainly to the sale, 
and is no stipulation that the very identical opium 
should be sold; which, indeed, the vendors, on the 
evidence of the witness Welsh, never bound themselves 
to, not selling opium specifically described, but taking 
indiscriminately from their stores opium of the qua¬ 
lity described in their advertisements. In construing 
contracts by natives, an adherence to the letter, with 
out regard to their style, is to be avoided; the 

expressions in all, wo think, denote the day or time 
of sale. 


1856. 


Chotay- 

LOLL 


7 '. 

Manick- 

CHUND AND 

Kaisree- 

CHUND. 


These contracts differ, therefore, materially, from 
the case before the Privy Council, and from the 
former case in this Court, as here the then intended 
day of sale, which was a fixed day rarely departed 
from, is mentioned by reference to it in the contracts. 
Tn this Court it was held that the change of day on 
certain of those gambling contracts did not defeat the 
bets because in those contracts the time named for the 
sale was general, namely. Mho first opium sale;’ and 
as the first advertised sale proved abortive, that which 


next followed fulfilled the terms of the bets. The 
Privy C ouncil have so decided in contracts thus 
generally worded. But these contracts contain, hy 
rclerence to the day and the month respectively, a 
description of the sale, which is particular and limited 
m terms; and the question is, whether we are at liberty 
to treat that part of the contract as mere description 
and nothing else, and to read the contracts, as bets on 
the result of the next first opium sale, whenever it 
might he. There are, certainly, no express words of 
warranty or condition; still, the nature of the contract 
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1856. 


is such that time, if named, would, upon legal prin- 


ci P les > be of the essence of the contract: for it is a 
manick- contraot 011 a contingency or risk, which the alteration 
C S/n" ° r retardation of the day might materially vary. In 

such cases, the question is, not whether in the particular 
case such alteration has, in fact, increased or 
diminished materially the chances of winning; hut 
the rule where it prevails is a general one not depen- 


CHUND. 


dent on the actual result in an individual case. It is 
obvious, for instance, that if a wager is with a capi¬ 
talist, on the ability of that capitalist to influence a 
market price to a rise by means of his money, or cre¬ 
dit, and transactions; that the retardation of the dav 
on which the bet is to come off may give him an im¬ 
portant advantage, as its acceleration might place him 
under great disadvantages, and various casualties 
might have the most impoi-tant influence on the risk 
011 such a bet as the present. The description of the 
day of sale in the contract cannot, therefore, in the 
reason of the thing, be regarded as mere surplusage. 

“There is no evidence why the description was in¬ 
serted in these particular contracts, nor do the rules 
of evidence permit the parties to explain by oral evi¬ 
dence the reason of their inserting the time. If such 
evidence were admissible, and it appeared that one 
side meant, in fact, the day to be material, and that 
the other did not, the contract would fail on the 
ground of want of mutual assent to the same agree¬ 
ment. The unwarrantable and successful attempt to 
frustrate the first sale would have been merely a pur¬ 
poseless wrong to the vendors, unless some, at least, 
of the contracting parties thought the day a material 
term in their contract. As, then, there is no ground 
in the reason of the thing, or in the surrounding cir- 
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cumstances, to treat the description as unmeaning* i# 56. 
surplusage, it must stand, and it denotes a sale CHOTAY- 
which never took place; consequently, the event on L £ LL 
which these particular bets hinged never took place, ch^Lu 
and, consequently, the bets were not lost. This view Ka,si<kk ' 

, CHUNL). 

ot the case appears to us to be supported by the lan¬ 
guage and reasoning of the Court in the case of Dain- 
tree v. Hutchinson (10 Mee. & Weis. 85), especially by 
the judgment of Mr. Baron Alderson. That learned 
Judge says, in substance, that the day, if it had been 
a fixed day, would have limited the bet to a match on 
that day. The Court does not there say that the par¬ 
ties should have introduced words of express war¬ 
ranty or condition to that effect, but simply that the 
day should have been lixed. In that case, the New¬ 
market Meeting was considered on the evidence to be 
in the nature ol a moveable least, a time fluctuating 
with weather and other circumstances. But here the 
evidence shows only one change of day' in many 
years, and that not recent. No doubt the wording of 
a contract, and its nature, might be such as to give 
rise to a confident belief that the mention of a dayt or 
time, was merely descriptive of a thing as it then 
stood, an expression in its own nature, having, and 
intended to have, no limitation to time; but viewing 
the natuie ol the contract and the surrounding cir¬ 
cumstances, we think it would be merely assumption 
of the point in dispute to adopt this view of the mat¬ 
ter. There are no merits, and the demerits seem 
equally balanced. It is a mere question, whether a 
bet on a sale in a certain month, or on a certain day 

in that month, means a bet on a sale at any indefinite 
time. 


“Wo cannot vary the terms which they have used, 


1856. 
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and we do not feel justified in rejecting any of them. 

CH lo T ll Y ° n the other 8 T o«Hd. we think that the Plaintiff is 

man.ck- e ! ltitled t0 a return of the premium. It is inge- 
- = D niously argued, that it was part of the risk whether 

chund. die sale would take place or not, at the appointed 

time; but we think, that was no part of the risk: the 
risk was whether at a sale to take place in the pre¬ 
scribed time the price would rise above a named sum, 
consequently, we think the risk was not run. Had 
this argument been sound, then, of course, the wager 
would have been decided against the Plaintiff. The 
pleas ot fraud, as they are framed, not being in any of 
the cases supported by the evidence, we think it un¬ 
necessary to enter upon a consideration of their vali 
dity in law. Therefore, the rules in all the cases will 

be discharged, and the verdicts supported as they 
were found.” 

The present appeal was from this judgment, so far 
as it related to this action. 


Sir Fitz-Roy Kelly, Q.C., Mr. Serjeant Channell, 
and Mr. IV. II. Clarke, for the Appellant. 

At the time when these gaming contracts were en¬ 
tered into, they were legal. It has been so held by 
this Court, Rami oil Thackoorseydass v. Soojimnull 
Dhonmull (a), Dooluhdass Pettamberdass v. Ramloll 
Thackoorseydass ( b). The Act of the Legislative 
Council ot India, No. 21, of 1848, for avoiding 
wagers had not then passed, and, therefore, does not 
apply to this case. The question, then, is simply one 
of construction. The terms of the contracts are 
similar in their nature, and they must be determined 


(a) 4 Moore’s Iml. App. Oases, 330. 

( b ) fi Moore’s Tml. App. Cases, 109. 
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upon legal principles, by endeavouring- to discover 
what was the real meaning of the parties. Now, we 
submit, that the true construction of the term “the 
30th of November was intended as a mere description 
of the period at which the lelaum, or first public Go¬ 
vernment sale of opium usually took place, and that 
whether such public Government sale did or did not 
take place in the month of November , 1846, that cir¬ 
cumstance formed no part of the risk contemplated 
by the wagers. The actual time of sale was immate¬ 
rial, the subject of the contracts being a sale of the 
quantity and description of opium advertised in the 
“C alcutta Gazette” of the 29th of August, 1846, at 
the next Government sale, whenever such sale should 
be effected. Although, therefore, the month of No - 
vembei, 1846, was mentioned in the contracts, the 
sale contemplated by the contracts was not limited 
to that month only. Suppose the 30th of November, 
had been a Sunday, or a fast-day, that fact would 
not have avoided the contracts.—[Sir William II. 
Maule: Your argument is that the language of the 
contracts import that the opium was to be the opium of 
the 30th of November , 1846, and not that the sale is 
to be on the 30th of November ?]—The contracts 
clearly mean that construction.—[Mr. Pemberton 
Leigh: Does the contract mean more than that it 
should be the opium that would be for sale on the 
30th of November ?]—The first actual public Go¬ 
vernment sale of opium, namely, that of the 7th of 
December , 1846, which took place after the making 

of the contracts, satisfied the terms of the con¬ 
tracts, and upon a certain average being realised 
thereon, the event on which the Appellant had wa¬ 
gered was determined in his favour, and he was 


1856. 


- Chotay- 

LOLL 

v. 

Manick- 

CHUND AND 

Kaisrf.e 

CHUM). 
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1856. 

CHOTAY- 

LOLL 

v 

Manick- 
CHUND AND 
Kaisree- 

CHUND. 


entitled to recover the difference between the bonuses 
or premiums paid him under the contracts and those 
averages. 

Mr. R. Palmer, Q.. C., and Mr. Leith, for the 
Respondents. 


No sufficient grounds are shown for disturbing* the 
verdict or altering the judgment appealed from. The 
construction now put by the Appellant is unsound, 
for it cannot with any reason be argued that, the 
description of the day of sale mentioned in the con¬ 
tract is to be regarded as mere surplusage. In Dam- 
tree v. Hutchinson (a), which was an action upon a 
wager upon a coursing match, Baron Alderson lays it 
down, that if a specific day be fixed for running a 
match, that would have limited the match to the day. 
Now, the Government sale, which was to have taken 
place on the 30th of November, never took place; the 
wagers were, therefore, off*. 


Sir Fitz-Roy Kelly, replied. 

Their Lordships reserved judgment, directing the 
following appeal, which arose under similar circum¬ 
stances, to be argued. 


Rughooxauth Satioi Ohotayloltj - - Appellant, 

AND 

Uggerchund and Hurruckchund - - Respondents. 

This case, differed in no respect from the former 
appeal, the facts being similar, except as to the form 


(a) 10 Moo. & WpIs. 85. 
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ol' the contracts and the parties. In the view their 
Lordships took of the case, the distinction was imma¬ 
terial, and it is unnecessary to state the particulars 
of the case. 


Sir Fitz-Roy Kelly, Q.C., Mr. Serjeant Channel!, 
and Mr. IK. 11. Clarke, appeared for the Ap¬ 
pellant ; and 


1856. 


CHOTAY- 

LOLL 

V. 

MANICK 
CHUND AND 

Kaisree 

CHUND. 


Mr. R. Palmer, Q.C., and Mr. Leith, 
Respondents. 



Their Lordships’ judgment in both 
delivered by 


appeals was 


The Right Hon. Sir John Patteson : 


These cases are in substance really one of construc¬ 
tion only, as to the meaning- of the contracts which 
the parties have entered into upon certain opium 
wagers. Undoubtedly, there is hardly anything which 
is more difficult than to arrive at a certain conclusion 
with regard to the meaning and intention of the par¬ 
ties to a written contract, if the words of the contract 
are in any way capable of more than one interpreta¬ 
tion. it is very difficult to do so; but still their 
Lordships are, in this case, obliged, as well as they 
can, to ascertain from the contracts themselves and 
the surrounding circumstances, what was the mean¬ 
ing of the parties. 


Now, looking at the words of the contracts, and 
at the surrounding circumstances of the case, their 
Lordships are of opinion, that the contracting parties 
intended to make a wager as to the average price of 
opium at the iirsf Government sale, without any pro- 


VI—33 
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1856. 

Chotay- 

LOLL 


v. 

Manick- 

CHUND AND 

Kaisree- 

CHUND. 


vision that such sale should necessarily take place on 
“the 30th of November and no other day. The 30th 
of November had been advertised in the Gazette of the 
29th of August, 1846, as the intended day of the first 
sale; and it appears that it really happened that no 
alteration was made in the day so advertised. The 
parties, therefore, would naturally in their contracts 
refer to the advertisement in the Gazette by way of 
description. If they had intended to confine their 
contracts to what should happen on the 30th of No¬ 
vember, and no oilier day, they certainly would have 
used some words of limitation so confining* it, but no 
such words are to be found. The words are, “the first 
public sale,” the addition of “the 30th of November “ 
being introduced, as we are of opinion, only as a de¬ 


scription, as if it had been, which sale is advertised 
now on the 30th of November . It appears by the 
evidence that no particular chests are marked or set 
apart for any particular sale, therefore it seems hardly 
likely that the parties intended by the words “the 
30th of November to describe the particular opium, 
then to be sold, and not to refer to the day of sale. 
It appears by the evidence of the witness Welch, that 
sufficient opium had not arrived for all the sales con¬ 
templated in that year, though there was then sufficient 
for the first sale. 


Such being the construction to be put upon the 
contracts when made, does the alteration made in 
the conditions of sale, after the attempted sale of 
the 30th of November proved abortive, do away with 
the contracts? Their Lordships think not. Their 
Lordships so thought in Doolubdass Pettamberdass v. 
Rami oil Thackoorseydass (5 Moore’s Ind. App. Cases, 

0 

109), and there is nothing in the present case lead- 
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ing- to the conclusion that the parties contracted 
with express reierence to the conditions which are 
published in the Gazette of the 2t)th of August. 
In truth, the only material addition to the condi¬ 
tions of the sale on the ith of December was the 
twelfth condition, guarding against the mischief 
which had rendered abortive the intended sale of 
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the 30th of iV ovember. 


The case of Daintree v. Hutchinson (10 Mee. & 
Weis, bo) is no authority on the point raised. 
There the day was decided to be immaterial, and the 
dictum of Mr. Baron Alder son in that case merely 
shows that where parties make a specific day essential 
in their contract they must abide by it. But the 
question here is, whether the parties did make a spe¬ 
cific day essential, and their Eordsliips think that 
they did not. There is an expression in that case 
which is adopted in the judgment of the Court at 
Calcutta, which, perhaps, it is as well to mention. 
The Court there say, “In that case, the Newmarket 
Meeting was considered on the evidence to be in the 
nature of a moveable feast,” not fixed definitively for 
a particular day, but dependent in some degree on cir¬ 
cumstances. Now, certainly, we do not feel disposed 
to agree with that, because, in truth, a moveable 
feast is as well known and as fixed at the beginning 
of the year, as any feast which is not moveable. 
All moveable feasts depend upon Easter. It is known 
what day Easter will be in the years 1857 and 1858, 
and for years to come, if it is calculated. Therefore, 
all feasts which depend upon Easter, are as well 
known as Christmas or any other day which is not 
commonly called a moveable feast. That expression, 
therefore, seems to ns to be incorrect. Under these 
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circumstances tlieir Lordships will reco mm end Her 
Majesty that the verdict should be entered for the 
Plaintiff on the issue of non assumpserunt, and on the 
special counts for the damages which have been 
found in each case. And we think the verdict should 
be entered for the Defendants in each case on the 
counts for money had and received. 

Mr. R. Palmer: Your Lordships did not say what 
your intention is about the costs. I believe, under 
the present Rules, if nothing is said the Appellant 
gets the costs of the appeal (a). 

The Right Hon. T. Pemberton Leigh: All we can 
do is to give the costs according to the ordinary rule. 

By the Order in Council made upon the appeal, 
it was ordered, that the appeal be allowed with 

costs. 

(«) See. however, upon this point, Lindo v. Barrett, 9 Moore’s 
P. C. Cases, 456, where tlieir Lordships held that to entitle a suc¬ 
cessful Appellant to costs, application must be made at the hearing 

for their allowance. 
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John Doe, on the demise 

Seebkristo and others 

% 

AND 

The Fast India Company - Respondents* 

On appeal from the Supreme Court at Calcutta. 


of Rajah^ AvpoUailt> 


Riparian rights—Tied of navigable river—Ownership in—Right of — 
Accretion—Rand formed by—Right to—Hindu Law—Oral grant of ini 
moveable property — Validity. 

The East India Company, as representing the Indian Government, have 
a freehold in the bed of navigable rivers in India , and to the land between 
high and low-water mark. 

Land formed by gradual accretion belongs to the owner of llie adjacent 
soil. 

By the Hindoo law a verbal grant of real estate is good, if followed by 
possession by the grantee. 

The grantors of real estate were Hindoos, and the grantees, the East 
India Company. Held, that as the Hindoo law which governed the 
grantors’ rights allowed a verbal grant, the law of the grantees regulated 
the matter, and, as there was possession under the grant bv the grantees 
the grant was valid. 

'Ejectment by the Appellant against the Respon 
dents for recovery of a piece of land situate at 
Jlautcollah , in Calcutta , bounded and abutted on the 
north by a ghaut known as AhercetoUah ghaut , 
or Rajeh under Doss's ghaut; on the south by land in 
the possession of the Commissioners for the town of 
Calcutta; on the east, partly by land belonging* to the 
lessors of the Appellant, and partly by the Strand 
Road; and on the west by the river Hoogldy. This 
piece of land was claimed by the lessors of the Plaintiff 

as an accretion to certain land which they asserted to 
be their property. 

The Appellant, the lessors of the Plaintiff in the 
Court below, were Rajah Seebkristo , Rajah Kalee- 

* Present: Members of the Judicial Committee. —The Right 
Hon. T. Pemberton Leigh, the Right Hon. Sir Edward Ryan, the 
Right Hon. Sir John Pa Meson, and the Right Hon. Sir William II. 
Manle. 


21. d & 
Feb., 1 
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kristo, Rajah Dabeekristo, Rajah Opoorbokristo, Rajah 
Nreepaindrokristo, and Rajah Noraindrokristo, sons of 
the late Rajah Rajkissen f Kistonochunder Ghose and 
Kistnosokali Ghose , TVoomasoondery Dossee, Bolwo 
Ranee , the widow of Rajah Madubkissen, a son of 
Rajah Rajkissen and Gopaulloll Tagore, as executor of 
the Will of Rajah Jaudubkissen, another son of Rajah 
Rajkissen. 

The Respondents, who took up the defence as land¬ 
lords, pleaded simply “Not Guilty,” and thereupon 
issue was joined. 

The action was tried before the full Court on the 
22nd and 23rd of March, 1854, when it appeared 
from tlie evidence that the river Hooghly was a 
navigable tidal river, subject to the daily flow and 
reflow of the tide; that at different times the Re¬ 
spondents had taken measures for the public improve¬ 
ment of the town of Calcutta , and in the year 1824, 
took steps with that object through a Committee, 
which was called the “Lottery Committee,” in con¬ 
sequence of the funds required for the intended 
improvements having been provided by means of a! 
lottery. That previously to the year 1824, a narrow 
and inconvenient road followed the course of the 
Tlooghly on its left or eastern side, as it flowed from 
north to south, and the “Lottery Committee,” acting 
on behalf of the Respondents, altered and improved 
this road through the whole length of the town of 
Calcutta ; and at the place in question widened, 
and in parts straightened, the old road. At that 
place the new road thus formed was called the 
Strand Road. In executing these improvements, 
the “Lottery Committee” raised the ground to the 
west, and built along the west side of the Strand 
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Road a strong retaining wall, with a paved embank¬ 
ment sloping off to the west into the river, and 
bounding the river by a defined line. This wall, 
with its embankment, adjoined the piece of ground 
in dispute. The case set up by the Appellant at the 
trial was; that in the year 1778, the Respondents made 
a grant to NubJcissen, the grandfather of the principal 
lessors of the Plaintiff, of the TalooJcdarry of Soota- 
lootee, which, on the death of NubJcissen and RajJcissen, 
his son, passed to RajJcissen’s sons: that this grant 

passed to the lessors of the Plaintiff the freehold of 
the lands within Sootcilootee: that the place where 
the retaining wall was built by the Respondents, the 
TalooJc Sootalootee expended on its western boundary 
to the high water-mark of the river Ilooglily : that 
between the old road and the river Tlooghly there was. 
in 1824, a strip of ground within Sootalootee, which 
was lei out as yolahs for bamboos brought down the 
river llooyhhy for sale; that in 1824, RajJcissen’s 
sons allowed this piece of ground to be taken for 
widening and improving the road; but that, by so 
doing, they did not part witli the soil on which the 
additional width of the new road was made, and still 
retained in themselves the property of the same: that 
the terms on which the owners of the TalooJc con¬ 
sented to the land being so used by the Respondents 
were mentioned in a communication, partly verbal 
and partly written, which passed at the time between 
the “ Lottery Committee,” who then represented 
the Respondents, and Rajah SeebJcissen and Kistno- 

chunder Ghose, the executors of RajaJi RajJcissen. 
The only evidence at the trial of what was stated 
in this communication was the deposition of a wit¬ 
ness named Kistnochunder GJiose , who deposed that 
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Roopnarain Ghosaul, a person on behalf of the “Lot¬ 
tery Committee,” came to him and Rajah Seehkissen , 
and said 44 the Lottery Committee were desirous of 
getting the ground for the purpose of constructing a 
road. I said the land belonged to our estate, that there 
was no objection to take the land provided all our 
right and title in the land belonged to us, and that 
no loss or injury inured to us. We gave some land 
to make the road, reserving the bamboo-market to 
ourselves, and all other ghauts should not be en¬ 
croached upon, but reserved to ns, and the hauts 
that were there, and land was given up for the road. 
We did not give up the land on the river side; there 
was a little portion of the land given where these 
bamboos were placed. Had we given the land on the 
river side, the bamboo mart would be injured:” 
and in a letter dated the 16th of June , 1824, by 
the Secretary to the “Lottery Committee” to Raj- 
kissen’s executors, they said that the new road would 
not interfere with the haut at Haute oil ah , nor with the 
advantages derived from their private ghauts in Soota- 
lootee , of the nature of which the “Lottery Committee” 
however had no means of judging, nor any authority to 


decide upon them; that as far as their operations were 
concerned, they had the satisfaction of knowing that 
all their property in that neighbourhood would be 
greatly enhanced in value in consequence of them. 
This letter then proceeded, “in exchange for the high 
ground which was occupied by your tenants on the 
river side, and is required for the new road, you 
will receive all the surplus that may remain between 
it and the land in your possession on the east, side 
G p it;” that afterwards, the waters of the rivei 
JloaghJg gradually retired opposite and adjoining the 
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land which had been so taken for widening* the 
road, and that the piece of ground in question 
having been left by the gradual retirement of the 
river, was an accretion to the adjoining land, the 
property of which they insisted was still in the family 
of Ttajlissev, and, as a consequence, belonged to 
the lessors of the Plaintiff; and in support of their 
case, they relied on the fact that no written con- 
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vevance of the soil of the land for widening* the new 
road was forthcoming, and that after the completion' 
of the Strand Road, the whole space between the 
retaining wall and the eastern boundary of the Strand 
Road had not been used for traffic, but a strip of 
land on the west side of the Strand Road, and ad¬ 
joining the wall, had been marked off by posts, so ns 
to separate it from the part actually used for traffic; 
and that the family of Rajhi/wen had been allowed to 


use or let out places 011 this strip as gotahs for bam¬ 
boos, which were still sold there. The Respondents 
met the case of the Appellant by evidence to show that 


the piece of ground in question had not been formed 

by an ordinary change in the bed of the river but by 

• # 

acts done by conservators, with the object of forming 


new ground; and they brought evidence to disprove 
any title in the lessors of the Plaintiff to the adjoining 
strip of ground, or to the site of the boundary wall : 
by proving, that the whole space between the re 


faming wall and the eastern boundary of the Strand 
Road was, in 1X24, paved in a corresponding manner, 
and that the subsequent use of the strip of land 


along the wall for bamboos had 
permission of the Respondents. 


been by the express 
They also contender! 


that the character and nature of the 
made, and the subsequent enjoyment 


improvements 
by them, were 
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l *.& inconsistent with the suggestion that any property 
dem in the freehold was in the lessors of the Plaintiff, 
kristo and submitted that the evidence adduced by the 

and others . n , v , ... J 

v . Appellant did not establish any of the facts, on the 

east India ground of which his claim was made, nor warrant in 
company. Iaw the consequences attempted to be deduced from 

them. 

The Court found a verdict for the Appellant, leave 
being reserved to the Respondents to move to set aside 
the verdict and to enter a nonsuit, or a verdict for the 
Respondents instead. The Respondents afterwards 
moved for and obtained a rule to show cause on those 
terms, which was, after argument, by an Order bearing 
date the 4th day of April, 1854, made absolute, for 
entering the verdict for the Respondents, with costs, 
against the Appellant. 

The judgment of the Court, on making the rule 
absolute, was delivered by the Chief Justice, Sir 
Lawrence Peel, as follows:—“We are of opinion that 
the lessors of the Plaintiff have not made out their 
title to the land, which is the subject of this action 
of ejectment. The land is part of that which was 
the bed of the river, and the lessors of the Plaintiff 
can have no title to it unless by accretion. Whe¬ 
ther the ownership of the soil of the bed of the 
river is in the Crown, or in the Defendants, is un¬ 
important with regard to the decision of this cause. 
The title by accretion cannot be made out, unless it 
be shown that the land to which the accretion adhered 
is the land of t lie lessors of the Plaintiff. To establish 
this they made out their claim thus. They proved that 
a grant had been made to a party, under whom they 
claim by the Defendants, of a Taloohdary, the boundary 
of which they proved to be the high-water mark of the 
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river. Then, under this grant, they made claim to t-lie 
soil down to. that boundary, and claimed this land 
over which the water once flowed as an accretion to 
that adjacent land. The waters retired gradually: it 
was not a case of derelict land; and though that with¬ 
drawal of the waters was aided by the acts of Defen¬ 
dants in various parts of the river contiguous, yet the 
proximate and not the remoter cause is alone looked 
to, and the lands were s.till gained by accretion, 
though that accretion was aided by human agency. 
If the waters had been bounded out, the character of an 
accretion could not have been given to this land. Tt 
was urged for the Defendants, that as they made the 
wall on their own soil, the accretion was an accretion 
to their soil. This in a certain sense is true; but the 
consequence would by no means have followed, if the 
lessors of the Plaintiff had established the rest of 
their case, that they could not, therefore, claim this 
accretion. Any one who possesses land on the banks 
of a river (and there is no difference in this respect 
between navigable rivers and rivers not navigable^, 
has a right to the flow of the water in its usual 
course: subject to that right, the owners or conser¬ 
vators of the river have the right of repairing the 
banks and improving the course of the river. The 
erection of a wall or other bound between the land on 
the edge of the water, and the water intercepting the 
actual flow, must either be an invasion of the right of 
the landowner to the usual flow of the water, or a 
mere-repair and support of the banks. In the latter 
case it would not infringe on his rights, and in the 
former if would; but in the former case, as no one 
can take advantage of his own wrong, the right could 
not be affected by the circumstance, unless by the 
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laches of the sufferer. In a navigable river the erec- 
1 ion of anythin g in the bed of it would-be a nuisance 
if it impaired the free course of the navigation; the 
mere erection without that consequence would not be 
so. In The King v. Bussell (6 Barn. & Cr. 566), which 
case, though it was disapproved of and overruled on 


one point, namely, the question whether a set-off, as It 
were, could be made of public benefit against public 
detriment, in considering .the question of nuisance or 
no nuisance by such an erection, which, in fact, im¬ 
peded the course of navigation; vet it has never been 
questioned as to the general position, that nuisance or 
no nuisance by such an erection is a question of fact, 
which the mere fact of the erection alone does not 
solve in favour of the existence of the nuisance. In 
like manner, where the soil belongs to the owners of 
the land on either bank ad 'medium fihim aqua, as it 
does in general by the English law in noil-navigable 
rivers, where the tide does not flow, the right of 
either proprietor on either side of the river to his 
own soil, though it be the bed of a river, is not re¬ 
strained, unless in so dealing with his own he interfere 
with the rights which are as it were of common right 
to the flow and use of the water. If he do so inter 
fere, then it is an actionable wrong. In this case, 
however, there is no ground for saying that any 
wrong was done either designedly or actually, in the 
erection of this road and its adjuncts; that which 
was done was done with the full consent of the 
owners of the soil adjacent; nor is there any proof 
of any interference with the navigation, or of any en¬ 
croachment on any private right to the flow or use of 
the water. The whole question turns then on this, 
namely, the ownership of the soil immediately next to 
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(«) Mr. Hit chic, the counsel lor the lessors of the Plaintiff, 
after the delivery of the above judgment, handed to the Court 
the following paper in explanation of the admission referred East* India 
to by the Court, its having been made by him:—“My admission COMPAN *- 
was not intended to extend to an admission of an actual gift 
of the land by the lessors of the Plaintitl' to the Defendants, 
or to an abandonment, of the distinction between the gift of the pro¬ 
perty in the soil and the gift of a right over it, as might be inferred 

from the passages of the judgment in question. 1 fully admitted, 
on showing cause, that the distinction was not likely to be and was 
not present to the mind of the executors. But I contended that 
Unit circumstances did not of itself give the right in the soil to the 
Defendants, that the distinction would have been called to the 
attention of the executors if they had been required to execute an 

actual grant or gift, in which case they probably would not, without 

compensation, have parted absolutely and for all purposes with the 
soil, especially as they were mere executors and trustees for infants; 
that it was clear that the executors, although they intended to give 
up to the East India Company full possession of the laud for the 
purpose of making a public road, had no intention of giving it to 
the Company for any other purpose; that the use of the land for 
any other purpose would have been wholly unauthorised by what 
took place between the Lottery Committee and the executors; that 
if within a month or other short period after the commencement of 
the road the Defendants had applied the land to any other purpose 
than that of a public road, as, for instance, by building go- 
do ic ns or inclosing it, the lessors of the Plaintiff might have main¬ 
tained trespass or ejectment; that the only ground on which they 
could now be precluded from doing so would be the adverse posses¬ 
sion of more than twenty years of the soil over which the actual 
road passed; and that the legal effect of the Defendants taking pos¬ 
session of the land, and constructing the road without any ° more 
definite understanding than that disclosed by the executor’s evi¬ 
dence, could not be carried further than a possession for a particular 
purpose by licence, which possession, it might be admitted, had 
become ail verse by reason of the impression under which the Lot¬ 
tery Committee entered, viz. that the Uojahs intended to give them 
the laud itself, for the purpose of making the road; and which 
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them for the purpose of making the road. It was at 
the trial at first contended that the gift was intended to 


possession having continued for more than twenty years, could not 
now he displaced by the lessors of the Plaintiff, as proprietors, 
even if a trespass or encroachment, of which the public could com¬ 
plain, had been committed by the Defendants; pnd I certainly did 
urge under another head of the argument, while contending that 
the rights of the Company, whatever they were, were limited to the 
particular portion of the ground actually used, as a road, that even 
admitting an actual grant to the Defendants, of the land over which 
the road passed, that grant would carry nothing with it but the 
land used as a public road, and would leave the whole land between 


the road and river not required for the purposes of a road, but used 
all along by the lessors of the Plaintiff’s tenants, the property ‘ of 
the lessors of the Plaintiff, there being, as T contended, no evidence 
of a grant to the Defendants, except that derived from the user, 
coupled with the letters of the Lottery Committee, and any grant, 
therefore, that could be presumed, being co-cxtensivc with and not 
more extensive than the user in point of quantity: but this admis¬ 
sion was made, or at least was intended to be made, for the sake of 
argument only, and without any intention to make an admission of 
a fact which, on another branch of Hie argument, I, with Mr. 11 el eh 
(the junior Counsel), who was with me, contested:” 

In consequence of this explanation, the following note was added 
by the Chief Justice to the judgment“Mr. Ritchie , the leading 
Counsel for the lessors of the Plaintiff, has stated to me, and from 
the confidence which I repose on his word I have no doubt that he 
has truly stated, that in that part of the judgment which is marked 
between the marks X X, I have mistaken the extent of the admis¬ 
sion which his argument involved. I have, therefore, annexed to 
the judgment of the Court his statement, including an argument in 
support of it of the extent to which he meant his admission to go. 

“The Court adheres to the opinion which it expressed that the 
grant was of the land itself, and not merely of a right over the 
land, though no doubt the grantors meant the land to be used for a 
road. This was intended also by the grantees, and it was not 
altered until the arrangement took place, by which the land marked 
bv the saul posts spoken to in the evidence was devoted to the pur¬ 
pose of laying the bamboos. As this was done by mutual consent, 
it worked no breach of condition of forfeiture. And it appears to 
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be meiely a gift of an easement, a dedication of a way 
to the public with a reservation of the right of pro¬ 
perty in this soil itself; but the witness did not state 
it so, and though he may have meant to give with a 
reservation of other rights, yet the subject of accre¬ 
tion was not in fact present to the minds at that time 
either of donor or donees, and the accretion in fact 
has been attributable to the acts and cost of the De¬ 
fendants. This distinction between the gift of the 
property in the soil and the gift of a right over it is 
now abandoned, and it is candidly admitted that the 
distinction was not likely to be, and was not present 
to the mind of the donor. X Then the question is, 
what is the validity in law of this gift, and what was 
its extent? for if it was a good grant and left no 
space belonging to the donors intervening between the 
ground given and the then high-water mark, the 

tho Court to be* really immaterial whether the grant to the East 
India Company bore the limited character now contended for, or 
thal which our judgment ascribes to it, because in either view of it, 
it equally is pregnant with evidence of assent to the road-making,' 
and consequently the construction of the road, that is, of part of it,* 
on the Defendants’ own soil, which the evidence for the defence we 
think clearly establishes, involved no violation of any right of the 
lessors of the Plaintiff, and unless it did, or unless it° could be 
treated as a mere erection of a river bank or mound, we think the 
accretion must follow the title to the land in that part, 

“Our view may he explained thus:— 

“A- gives to B. either the soil itself or the right for the public 
to pass over the soil as part of a public road between C. and D.; 
B. incorporates with that for the same purpose, with the assent of 
both, his land between D. and E.; then a portion of what would 
have been such public road is taken out of it for the use of A. and 
his tenants, but leaving on the side towards the river a small por¬ 
tion belonging to B.; how is B.’s title to that land got out of him 
by any dealing with the part so taken out, whether that dealing he 
viewed as founded on right, or as adverse possession?” 
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D SEEB lem ’ ^ ail ^ y own y °il under tlie circumstances of liis case. 
kristo -Now the donors are Hindoos; it is true tlie donees are 
and others t p e India Company, that is, British subjects, and 

east india are Defendants, and where the Plaintiff is a 

company. Hindoo, and the Defendant a British subject, the law 

to be applied to the case, in the absence of agreement 
to the contrary, is the law of the Defendant. By the 
Hindoo law there is no distinction between moveable 
and immoveable property as to the mode of granting 
it. It, therefore, resembles the case of a grant by the 
English law, of chattels real or personal, before the 
statute of Frauds, which then might as to both have 
been without writing or deed. (See Shepherd’s 
Touchstone, tit. “Grant.”) The grantor, then, has ca¬ 
pacity to grant, and the thing is grantable without 
deed or writing by the law of the grantor, and can 
pass out of him by such a grant as this; and by the 
English law a grantee can gain the subject of the 
grant by his assent to the grant. Here there has 
been also possession which quodam modo the Hindoo 
law requires. Whether by the English law delivery, 
or what is equivalent to it, is essential to the validity 
of a gift inter vivos , must be treated as a doubtful 
point. Irons v. Smallpiece (2 Barn. & Aid. 551) de¬ 
cided that without deed, or delivery, or possession, 
the grant was invalid against the personal representa¬ 
tives of the grantor. Doubt was always entertained 
about that decision, and these doubts have been 
strengthened by the observations of a learned re¬ 
porter, Serjeant Manning, and by some late judicial 
dicta, for the case does not appear to have been over¬ 
ruled. There are not wanting, however, analogies in 
the English law to support the decision in Irons v. 
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mwEr* , Wl,iCh “ CerUliUly iU With the ,1856. 

provisions oi many bodies of Jaw. But liere there is „ 
possession under the gift, and, therefore, the requisi SEKB ' n ’' 
y. of bud, laws „ fulfilled, «„ wx , si '„ e ,,Z ‘ JfSS. 

bmaUpm,, to In taw. Therefore, it H(a , 

vl/‘l'!!;J!r: sl ‘^ ml “ ue ''f 

, olttitlistaiichng tiie character ui' tJio Dei'en 

dants. We know of no authority opposed to this 

view and on principle we think that where the 

San t VT"n S S ‘' a,,t by J "* uw “ *w, and can 

Mant effectually by Ids own Jaw in the way in whirl, 
he makes the grant, and where the grantee can take 

7 , lllS luW u,Kler a STant, will,out execution of any 
deed or writing whatever, that the oral gift is vali(1 

though the hiw of the grantee is to reguSe the^’ 

tJian to V, U 11 fcJlouJ<l la,)our (o support rather 

,a.i to deteat the acts of (he parties inter sc, where 

Jl ? 1,1Volvw 1,0 violation of ll le law. Parties may 

waive their own law, and act under another by mutual 

consen , where the law contains no prohibition to 

such a course ot dealing. And it cannot be laid down 

; 1Ja,t °‘ tl,e ''o'Slish law, that a British subject 
cannot accept a gift unless it be made him by the 

I' 0 "" 1 ' 1,1 l,lal a “'«v i» which he himself, if Lior 
H1'8 giant a thing ot the like nature. The gift, then’ 

>omg in our opinion valid, what was the extent of 

10 la " d 7' , 7" ? ^ Pay all proper attention to the 

c,fitment, tl,Ht t,UM ' L “ was no consideration for (his 
t muster, and certainly we sliould not be justified in 
stietching n. B ut t | lc contemporaneous acts of the 
parties attord, we think, a sutficiently clear light as to 
ie extent ot the grant. The cases cited by the Be 
lendants Counsel have much reason for their sup 
poit, and they are undoubtedly law. The making of 
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1856 . this road was one continuous act, and the line marked 

w 

Doe dem. out above and below this particular land, and the acts 

S££B a 

khisto done on that line in laying down the guns which were 
and ^others | )e ^he SU pp 0 rt of the lamp-posts, are all im- 

east 1 India P 0 I *t an t> there is no ground for imputing encroacli- 
com pany, ment, for the evidence shows enough in the propin¬ 
quity of the grantors, the interest they took in the 
matter, and the publicity of the matter, to forbid any 
such supposition. Mr. Gray speaks to the founda¬ 
tion being made for these guns, and the object of 
them. The argument as to the width of the road, 
and the evidence also furnished by the inspection of 
the map, both lead to the conclusion, which is also con¬ 
firmed by the evidence as to the making of the road, 
that the road as it was originally designed and made, 
really passed beyond the limits of the land, which was 
the subject of the gift, and that it was made partly on 
the given land, partly on the land adjacent. 

It is in evidence that soil was brought from a dis¬ 
tance, and thrown down where the water ordinarily 
flowed; the road was a raised road, formed so as to 
be safe from the assaults of the river; in any proper 
mode of making such a road, it would be made as 
the evidence for the defence says that it was. Conse¬ 
quently we think that in reality the road, as marked 
out, extended beyond the given land, and that no in¬ 
termediate space belonging to the Plaintiff existed, to 
form a nucleus for an accretion, as the lessors of the 
Plaintiff contend. Then the subsequent possession of 
the lessors of the Plaintiff as to the land covered by 
the bamboos is explained by the evidence. It pro¬ 
ceeded on an arrangement made after the line was 
traced out, by which part of that which was taken for 
road, and would, if dedicated, have become so, was 
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reserved for the lessors of the Plaintiff. The public, l8 s6. 
in fact, never acquired a right to pass over the soil doe dem 

»SE1£ li m<f 

where the bamboos have been placed, for the arrange- kristo 
ment and the use preceded, from the evidence, the aud ° thers 

opening and occupation by the public of the road; but kasi^indja 
this arrangement cannot be extended beyond its object, <- : vmpany. 
and the use is the measure of that right; the use, 
however, is not over ground co-extensive with the 
ground originally taken and marked out; so that in 


any way of viewing this matter, either as a regrant of 
the soil, or as an adverse possession by the lessors 
of the Plaintiff; still the soil so occupied, not reach¬ 
ing down to the water line, but having another boun¬ 
dary, cannot be the nucleus for an accretion. 

“We have viewed this case, adopting the version of 
the lessors of the Plaintiff as to their original owner- 
sliip, which the evidence in our opinion confirms. The 
Defendants contend, that the lessors of the Plaintiff 
had no land along the river line here, unless it were 
the old road. Put that is quite inconsistent with the 
acts of the Lottery Committee. A particular com¬ 
plainant comjjlains to them that he has been wronged 
by their taking part of his ground for the road; they 
write to the lessors of the Plaintiff to this effect:— 
‘We considered his claim as groundless, and thought 
he had no title in it, and appeal to you whom we con¬ 
sider as the proprietors.’ But would they have an¬ 
swered in this way on the application of a man like 
this Petitioner, had he put forward the impudent 
assertion, that he was proprietor of the old road, 
which now the Defendants say was all that the lessors 
of the Plaintiff possessed? Very probably the rights 
between the Talookdar and the Pott ah (Jars were not 
undisputed, or at all clear; indeed the case quoted 
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1856 . seems to show as much; but if the Committee had 

doe dsm. recognised the lessors of the Plaintiff as having a bare 
’Seeb* 0 

kristo seignory, or nothing in the character of land but the 

and ^ thers bare soil in an old road, they would hardly have ex- 

east TI 1ndia P resse<; l themselves as they did. Probably there was 
company, much land occupied along the line, and probably 

some under disputed title, and probably some vacant, 
or disputed as to its being vacant or occupied. The 
grant of the Company, in our opinion, confers a title, 
in express terms, to all lands within the limits of the 
Talook, which were in the nature of waste or unoccu¬ 
pied lands, over which no rights existed in any per¬ 
sons occupying or claiming by title derived from or 
superior to the preceding Talookdars, that is, the 
grantors. This is, at all events, good against them, 
and it would be vain to attempt to struggle against 
the words of such a grant by arguments founded on 
the original or present character of Zemindarry or 
Talookdarry rights, even if well founded. The deed 
of grant and.the acts of the grantors, the East India 
Company, show that they treated the Taloolcdar, 
their grantee, as having some rights in the soil; and 
neither a Talookdarry or Zemindarry right has any¬ 
thing in its nature repugnant to such a supposition. 
Rule absolute, and verdict entered for Defendants.” 

The present appeal was from this judgment. 


►Sir Frederic Thesiyer , Q.C., Mr. JJovUl, Q.C., 

and Mr. Paterson, for the Appellants. 


The accretion in question pertained to land which 
was, at the time the accretion began, the property of 
those under whom the Appellants claim. It was an 
imperceptible accretion, and, therefore, belonged to 
them as proprietors of the adjoining soil. This is so 
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by the Hindoo law, Muss-um at I man Bandi v. Hurgovind 
Doss (a), as well as by the law of England. The King 
v. Lord Yarborough (b), Woolrych “On waters,” p. 26. 
Before the new land was gained by accretion, the les¬ 
sors of the Plaintiff, the Appellants, had a right to the 
soil of the land along the river Hooglily, a navigable 
river, and that included the river bank. No evidence 
has been given to show that such right had ever 
been taken out of them. It was necessary for the 
Respondents, in order to displace the Appellants’ 
right, to have shown either a valid grant of the soil 
of such land, or an adverse possession thereof for 
twenty years and upwards, which they failed to do. 
The verdict was the result of a misapprehension of 

the Court as to the admission bv Counsel of the 

% 

grant (r). There was only a consent to the taking 
and using the land for a road, and a dedication of 
il to the public for that purpose, and the acts of 
ownership done by the Respondents and relied upon 
by them as acts of ownership, were done only with 
the consent of the lessors of the Plaintiff, and were not 
adverse to their title to the soil of such land. The 
verbal grant to the Respondents, even supposing that 
the grantors intended to convey to them an interest 
in the soil, is invalid by reason of its not being a 
conveyance by deed or writing, or founded on any 
consideration to pass the proprietary right in lands 
situate in Calcutta to the Respondents, a British cor¬ 
poration; tin* law of England being the law appli¬ 
cable to the case. It is true that bv the Hindoo law 


(//) 1 Moore's Tml. App. Cases. 40.°.. 

(/,) 3 Rani. & Cr. 01. S. C. Lifford r. 

5 Bing. 103. 

(r) See <n>tr, p. 275. 
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land is considered as a chattel, there being no differ¬ 
ence in that law between real and personal estate, 
1 Strange's “Hindu Law,” p. 17; yet, by the English 
law, a verbal gift of a chattel without actual delivery 
does not pass the property to the donee, Irons, v. 
Smallpiece (a). Assuming it to be a valid gift, it was 
only a grant of land for making a public road, and 
would carry nothing with it but land actually used as 
a public road, and would leave the whole of the land 
not so used the property of the lessors of the Plaintiff. 

Mr. Wigram, Q.C., Mr. Forsyth, and Mr. Mel- 
vill, for the East India Company, Respondents. 

The chief and only question really is, to whom the 
ownership of the bank and soil immediately adjacent 
to the land which has been gained by accretion, be¬ 
longs. The East India Company, as representing the 
Indian Government, are owners of the- freehold of 
the bed of the river Hooghly , subject to such rights as 
the public have to the use of a navigable river. They 
are also owners of the land under the grant of 1824, 
adjoining to the land in question, and, the accretion 
being imperceptible, the land so acquired would be¬ 
long to the Respondents as owners of the adjoining 
soil. Ben. Reg. NI. of 1825, sec. 4; Hale “ de Jure 
Maris," pp. 5, 142, who refers to Bract on, lib. 11, 
cap. ii.; WoolrycJi “On waters,” p. 26, The Institutes, 
lib. ii., tit. 1. In fact, the ground, which was part 
of the bed of the river Hooghly, was formed by the 
acts and works of the Respondents. The onus of 
proof lay upon the lessors of the Plaintiff, who having 
failed to prove a title, the verdict ought not, upon a 
question of fact, to be disturbed. 


(«) 2 Barn. & AM. 551. 
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This is a case apparently of considerable intricacy, 
and has the appearance of raising some questions of Kast Indj 
difficulty, both in point of law and of fact. But ulti- company. a 
mately, upon being closely looked into, and the docu¬ 
mentary and parol evidence being considered, particu¬ 
larly with reference to the judgment of the Court 
below, the question appears to their Lordships to 
turn upon a matter of fact which was the subject of 

inquiry in the Court below, and of the most unhesi¬ 
tating decision of that Court. 

I he land claimed has become laud by way of gra¬ 
dual accretion. A question of law was raised, whe¬ 
ther, supposing the accretion (granting it to be gra¬ 
dual) was one which had been contributed to, or even 
purposely contributed to, by the act of the Defen¬ 
dants, that would not take the matter out of the ordi¬ 
nary law with respect to the accretion. The Court 
below thought, and we think rightly, that that made 
no difference. If there were a gradual accretion, 
which was not denied, it was one which would be 
dependent upon ordinary law. 


The question, then, conies to this: assuming it to 
be such an accretion as that it belong to the pro¬ 
prietor to whom the adjacent land belongs, who was 
the person to whom the adjacent land belonged in 
this instance '! Now, with respect to that point, the 
Court below in their judgment have given a clear 
opinion, particularly taking into consideration the 
explanatory part of the judgment; for some doubt 
having been raised, or some difficulty expressed by 
the Counsel for the lessors of the Plaintiff as to some 
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concession, or supposed concession, in his argument, 

P SEEB em * misapprehended, an explanation is given by the 

kristo Court with respect to that circumstance, and the 
am ot .ers (i olirt takes that opportunity, apparently, of describing 

east India ex P licit l^ an< * so as to i )e unmistakeable, the ground 
company, upon which their judgment actually depends, show- 

, € t any misapprehension which there might be, 

of such concession, did not make any difference in 
their judgment; for even granting the Court had 
misapprehended this supposed concession, their con¬ 
clusion ought to have been the same, and that for 
two reasons: the first, that notwithstanding Counsel 
retracted, or explained, the concession, which the 
Court supposed lie had made, the Court would have 
come to the same conclusion whether that concession 
was made or not, because they themselves would infer 
from the evidence, that there was a grant on the part 
of the Rajahs of the land to the blast India Company, 
that is to say, about the year 1824 a grant of the 
land which is the subject of the transaction between 
the Ra jahs and the blast India Company. The Court 
came to the conclusion that if such a grant or 
Hindoo transfer of the land had taken place, it 
would make no difference in their judgment, upon 
the supposition that the land to which the accre¬ 
tion took place was land that never was the land of 
the Ra jahs , but was the land always of the Defendants, 
the blast India Company; and they say, the evidence 
shows that the new road and the new embankment, 
which was made about the beginning of the year 
1824, by the blast India Company, was made extend¬ 
ing westward beyond the western boundary of the old 
road, and beyond the high-water mark. They say 
the evidence, combined partly with measurements and 
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partly with the statements of the witnesses, shows 
that the new work, that is, the upper surface of 
it, including that part which is used as a traffic 
V road, and that which was constructed in continuity 
ol the traffic road, and which now is used for bamboo 
fjolahs, the whole of that land was shown bv the 
evidence to extend considerably to the westward of 
high-water mark. The perpendicular retaining wall 
was itself built upon land between high and low 
water mak, that is, upon the Past India Company’s 
land, a portion, therefore, as to the rest, which may 
properly he called a wall (because a wall made against 
a river on the sea very commonly has, and ought to 
have, on the side which is next the water, a slope 
more or less gradual), would still more he upon the 
Past Tndia Company’s land. 


Then the Court discusses the question, whether the 
Past India Company, who must be taken to he the 
owners of the soil, could properly do this; the answer 
is, that they might properly do it except so far as 
they might interfere with the navigation of the river 
(which no one seems to have suggested), and except so 
far as they might interfere with the rights of parties 
adjoining the river. Now it appears that they dealt 
with some private persons and paid them for their land; 
as far as the Rajahs had any interest in respect of their 
being the owners or lords of the Taloolc of Rontalootee t 
they obtained their consent probably because their pro¬ 
perty would Ik* improved by the new works. That is 
. in which the Court explains the Past Tndia 
Company’s doing this, and shows that they did it right¬ 
fully; und that being so, the case then is, that the Past 
Tndia Company, being the owners in fee of a certain por¬ 
tion of land lying between the high and low water 
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mark which was subject to certain curvatures for 
navigation and otherwise, with the leave and consent 
of those who were interested, altered the character 
of the land. Instead of making the land a portion 
of the bed of the river, they made it permanent dry 
land: there is, therefore, a portion of permanent dry 
land westward of high-water mark, and forming 
a part of what was anciently the bed of the river, 
which is now part of the bed of the river, and that 
portion of land, according to the judgment of the 
Court below, which we think is well supported by the 

evidence, is the part to which the accretion in question 
has taken place. 

The question, therefore, is reduced to this: who is 
the owner of the land immediately contiguous to the 
high-water mark in the river at this place? The an¬ 
swer is, those persons who were owners of that por¬ 
tion of the bed of the river which now constitutes dry 
land, and they are the Respondents, the East India 
Company. 


We think, therefore, it is clear enough that the 
Court below came to a right conclusion upon that 
matter of fact; at any rate Sir Frederic Thesiger could 
hardly in his reply carry the case so far as to say, 
that it was clear the other way. When we.find that 
a Court having jurisdiction to try matters of fact 
have determined a matter of fact in a certain way, 
particularly a matter of fact of a local description, 
and to which their local knowledge might very much 
assist them, we should not be disposed to reverse 
the decision of the Court in determining that fact 
because we do not quite see our way to the same 
conclusion. Taking the evidence as it stands, illus¬ 
trated as it is by the argument of the learned Chief 
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Justice in the judgment, and more particularly by the 
explanation which was elicited by Mr. Ritchie the 
Counsel, and by the argument before us, their Lord- 
ships have no doubt that it is their duty to advise 
Her Majesty that the judgment in this case should be 
affirmed, and with costs. 


Bamundoss Mookerjea ------ Appellant, 


AND 

Ometsii Chttnder Raee and others - - Respondents .* 

On appeal from the Sitdder Dewanny Adawlut at 

Calcutta. 


Debtor an el creditor—.1 ni>ro/»riofion of .po,nnen.t—Ifirrlit of creditor 

A ftree men/--Const ruction—Interest in interest—Jiipht to. 

Upon 11,o adjustment of an account of the principal and interest dne 
nimn a Bond, a Koroma,nah. or deed of agreement, was entered into bv 
the parties, in winch, besides the original sum. a further sum for interest 
accrued thereon was declared due and agreed to be paid off bv instal¬ 
ments before a given time. Payments were made at irregular' periods 
n Inch payments the Bondholder claimed to appropriate to keeping down 
the interest upon the whole sum composed of both the original principal 
sum as well as the sum mentioned in the Korornomoh as accrued thereon 
toi interest. Held, upon the construction of the instrument, that the 
principal sum alone carried interest, and that all pavinents made in pur¬ 
suance of the stipulations were to be applied in the first instance to satisfy 

tl«\ excess of the payments only being appropriated to- 
uaids flie liquidation of the principal sum due. 

Costs awarded a successful Appellant, upon appeal and in all the pro¬ 
ceedings m India from the commencement of the suit. The costs in- 
cim'ril in India lo Ik* rocovorcil there. 


This was an appeal from a decision of the Sudder 
Dewanny Adawlut at Calcutta , dated the 23rd Sep- 
tetuber, 3850, made on an appeal from a decree of the 
Principal Sndrler Ameen of the Zillali Court of Nud- 
drah, iu a suit in which the Appellant was Plaintiff 
and the Respondents were Defendants. The suit 
was founded upon a written agreement called a Karar- 
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lS ^ 6 - namali, made in July, 1833, between the Appellant 
hamundoss and the Respondent, Omeish Chunrter Raee, by which 

MOOKEUjEA -l , . , „ 

v. he, on ins own account, and as guardian of the other 
chundeu Respondents, bound himself to pay to the Appellant, 
raef. in the manner and at the times therein mentioned 
and provided, the sum of Rs. 34,028.8a., together 
with interest. The Appellant claimed in the suit 
I he sum of Rs. 35,703. 4a. lOg. as the amount of 
the balance of the principal and interest then remain¬ 
ing due and unpaid, after crediting in account certain 
payments made at various unequal and irregular 
periods by the Respondents, or on their account, to 
the Appellant, after the making, but not in accord¬ 
ance with the terms and conditions of the agreement, 
and without any directions having been given by the 
Respondents as to the application thereof respectively. 

There was no dispute between the Appellant and 
Respondents as to tlie fact of the making and execu¬ 
tion of the agreement, or as to the sum of Rs. 34,628 
being the actual amount due at the time of the mak¬ 
ing thereof, or as to the amount of the several pay¬ 
ments subsequently made on account by the Respon¬ 
dents. The only question was upon the construc¬ 
tion of the Karananwli , after-mentioned, and whether 
the principle insisted on by the Appellant of appro¬ 
priating and applying the payments towards the liqui¬ 
dation of the principal monies and interest due upon 
this instrument was right and proper. 

The facts of the case were as follows:— 

Anuvd Chinnier Rare, the father of the Respondents, 
a Hindoo inhabitant of Bengal, borrowed from the 
Appellants on the 20tli Bysael • 1237, "B.E., the sum of 

Rs. 30,000, and executed a deed mortgaging part of 

# | • • 

his immovable estate and property to the Appellant to 
secure the repayment of that sum, together with inte- 
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re«t tliereon at the rate oi’ R. 1 per cent, per mensem. 
He died without having- repaid that sum, and indebted 
to the Appellant not only in the amount of principal 
money, but also in a further sum on account of 
arrears ol interest accrued due thereon, leaving* the 
.Respondents his sons and co-heirs and Lukhee Dibbah, 
his widow, since deceased. 

The amount of principal and interest at that time 
due was, by agreement between the parties, calculated 
up to the doth Assar 1240, B.E., (July 1833,) and 
the aggregate amount was ascertained and admitted 
by the Respondents to be, Rs. 34,628. 8a. On the 
same day the Respondent, Omeish Chinnier Race, for 
himself and as the manager of the joint family, and 
guaidian ol his brother, Rurnoo Chinnier Raee, and 
Bhogobau Chinnier Raee, the other Respondents, who 
"ere then minors, and Lukhee JJibbah, in order to re¬ 
lease the estate and property, voluntarily entered into 
and dul> executed the Ruraruamah, or agreement, 

upon which the suit was brought, which was as 
follows:— 

“4, Omeish Chinnier Raee, my father, and 1, Lukhee 
Dibbah, my husband, Annuel Chinnier Raee, deceased, 
on tlie 20th By sack 1237, pledged to you his o anna s 6 
guild alts 2 coicrees 2 krauts share of Taluok Turf Harm 
Jowanee , and executing a mortgage bond, borrowed 
the sum of Rs. 30,000, agreeing to pay interest there¬ 
upon at the rate ol R. 1 per cent, per mensem, and 
having appointed us as guardians and managers of his 
minor sons Bhogobau Chinnier Race and Puruoo Chun 
der Raee, died on the 10th By sack 1239. 

“We are unable at present to pay at once the 
money due under the Bond, with interest, and by re¬ 
deeming tlie Bond release our property, and are also 
unable to pay interest at the rate of R. 1. You 
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liav e , therefore, remitted 4 annas per cent. per mensem 
Bamundoss o± the interest of the money, and have agreed to take 

MOOK ERjEA * « ^ v 

v. interest alter the rate ot 12 annas per cent . On mak- 

chunder n P ^ le accounts, theretore, of what is due, by cal- 
kaee. culation ot interest upon the above-mentioned sum of 

the Bond from the date of the Bond up to the 29th 
Poos 123/ at the rate of R. 1 per cent, per mensem, 
and from the 1st Maugh of the above year up to thiJ 
date at the rate of 12 annas per cent , per mensem , after 
adjustment ot the accounts, including* interest, there 
appears to be due, together with interest, after de¬ 
ducting payments, that principal sum of Rs. 30,000 
and Rs. 4,628. 8a. as interest, total Rs. 34,628. 8a. 
piincipal and interest, for which this Kararnamah is 
executed; that we will pay out of the said sum the sum 
of Rs. 4,628. 8a. due as interest on the 25th Maugh 
1240, and from 1241 to 1250 within these ten years 
we will liquidate of that principal, Rs. 3,000 per annum, 
and interest on whatever amount of principal remain¬ 
ing in balance each year at the rate of 12 annas per 
cent, per mensem , and having paid up the principal and 
interest we will redeem that Bond and this Karar¬ 
namah. Having concluded an arrangement on these 
conditions, we have of our own free will executed 
this Kararnamah. Whatever sum we shall pay at 
any time, it will be credited on the back of this Ka¬ 
rarnamah. If we make any claim of payments other 
than those specified on the back of the Kararnamah, 
it will be inadmissible. The original Bond, signed 
by the late Anund Chunder JRaee, remains in your 
hands. After having paid up the money we will 
take back that Bond. Upon these stipulations we 
have executed this Kararnamah. yf 

After the making of this agreement the Respon¬ 
dents made several payments, on account of the Ap- 
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pellant’s claim, and which were respectively endorsed 
on the back of the Kararnamah, or agreement; but the 
Respondents did not pay the Rs. 4,628, the amount of 
the arrears of the old interest, on the 25th Maugh 
1240, B.E., nor did they pay the instalments of the 
Rs. 30,000 at the times and in the manner provided 
by the agreement; and on the expiration of the period 
of ten years mentioned therein there was due and 
owing to the Appellant a large balance. The Re¬ 
spondents disputed the Appellant’s mode of calcu¬ 
lating the balance as well as the amount thereof, and 
thereupon the Appellant brought this suit in the 
Zillali Court of Nuddeah against Omeish Chunder Raee. 
himself, and as the guardian of Purnoo Chunder Raee 
and BJiogoban Chunder Raee, the other Respondents. 

The plaint set forth the facts above stated, and made 
out the Appellant’s claim to the balance in the following- 
manner :—First, he claimed the original principal sum 
of Rs. 30,000, lent to tlie father of the Respondents, 
and agreed to be paid by the Respondents as aforesaid. 
Secondly, the Rs. 4,628, the amount of the old inte¬ 
rest admitted to be due at the time of the making of 
the agreement with the Respondents. Thirdly, inte¬ 
rest on the principal sum of Rs. 30,000 at 12 anna* 
per cent, per mensem up to the end of the ten years 
mentioned in the agreement, and from the expiration 
of that period, further interest on this principal sum 
attei the original rate ot R. 1 per cent, per mensem . 
And fourthly, interest on the Rs. 4,628, being the 
amount of old interest due at the time of the making 
of the agreement, at the rate of R. 1 per cenl. 
per mensem from the 26th Maugh 1240, B.E., up to 
the 27th Maugh 1241, at which date the last-men¬ 
tioned sum ot Rs. 4,628, Dio amount of the old inte- 
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, ,Si<K reKt > "as cleared off. Tlie Appellant, in liis plaint, 

mookewea allowed a §' aill8t tllese sums the payments made on 

account, appropriating- and applying those payments, 

chundkr 111 inyt instance m keeping down tlie interest 

kaek. f rom time to time as it accrued due. 

The Respondent, Omcisli Chundcr Race, by liis 
answer, stated that he owed the Appellant the sum of 
Ks. 13,Dob. 14a. log. only, under the agreement sued 
on; he alleged that the Appellant was bound to apply 
tlie amount paid in each of the ten years, after the first 
ot these years, to the reduction of such balance of the 
principal sum ol Rs. 30,000 as remained due in each 


}oai, and that he was entitled to charge interest on 
such balance only after such deductions; that taking' 
the accounts in this way, the amount of the principal 
sum oi Rs. 30,000 would appear to have been overpaid 
by the sum of Rs. 1,202 at the end of the ten years; 
that this last-mentioned sum of Rs. 1,202, and the 
amount paid in 1240, B.E., the first of the ten years, 
ought to be applied towards the reduction of the 
Rs. 4,208 acknowledged to be due for interest at the 
time of the agreement; and that this Respondent was 
not bound to pay any interest except on the amounts 
of the balances and principal remaining due taking 
the accounts in the above-mentioned manner. After¬ 
wards, by a supplemental answer, this Respondent 
set up that there had been a mistake in his answer 
in allowing interest on the balances of the principal 
debt oi Rs. 30,000 remaining due in each year, and 
alleged for the first time that he was not bound to 
do more than pay interest on the instalments of 
Rs. 3,000, made payable in each year by the agree¬ 
ment. 


The cause came on for hearing before tlie Principal 
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Sudder Ameen of the Civil Court of Zillah Nuddeah , 
and judgment was delivered by him on the 5th of Fe- baajundoss 
briMiry, 1846, as follows: “it becomes necessary to M ° M * KRJEA 
take into consideration the following points:—1st. chundkr 
Has the Plaintiff any right to get interest on the sum 1 AEE# 

•f Ps. 4,. 628. 8a. entered in the bond as interest * 

2nd. Can he get interest upon the principal, Ps. 30,000, 
after the 30th Assar 1240, up to the end of that 
year? 3rd. Has the Plaintiff any power to deduct 
from the sums paid up by the Defendant from the 
year 1241 the interest upon the entire principal from 
year to year? 4th. Is the claim which the Plaintilf 
has set up to charge interest at a higher rate than 
that mentioned in the Bond, after the expiration of 
the period of the Bond, just or not? 5th. Is the 
objection urged by the Defendant in his supplemental 
answer of the 1st December last, that the sum of 
Rs. 3,000 ought in each year to be considered as the 
principal, and the Plaintiff should only get interest 
upon the balance of that, after deducting from it 
such sums as had been paid by Defendant, and not 
upon the balance of the entire sum, admissible or not? 

“First. In my opinion the Plaintiff cannot get 
interest upon the sum of Ps. 4,628 8a. entered in the 
Bond as interest; for the parties have not entered 
into a distinct Bond with regard to that sum, and it 
lias not been consolidated with the principal, but has 
. in the Kararnamah as money due on the 

score of interest. The claim for the interest of that 
sum, therefore, cannot be maintained under sec. 7, 

Peg. XV., 1793. 

“Secondly. T can see no objection against giving 
the Plaintiff interest upon the principal after the 
month of Assar 1240, for the remainder of that year; 
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for in the agreement which has been entered into be¬ 
tween the parties with respect to this debt, there is a 
condition to the effect that interest would be paid on this 
principal, Rs. 30,000, at the rate of 12 annas per cent., 
and a computation having been made upon this sum up 
to 30th Assar 1240, the interest has been specified in' 
the Kararnamah. Nor does there exist any condition 
in the deed to the effect that Plaintiff would not get 
interest upon the principal from the month of Assar. 
The agreement contained in the Bond, that both 
principal and interest should be paid from 1241 to 
1250, can mean nothing more than to fix a rule for 
paying up the principal and interest, and does not 
destroy the right of the Plaintiff to get interest for 
the year 1240. 

“Thirdly. The Plaintiff, in support of his claim to 
deduct in the first place his interest from the pay¬ 
ments made by the Defendant, has filed a copy of a 
decision of the Sudder Dewanny Adaivlut, decided by 
Messrs. Courtney, Smith, and Sealy on the 5th Sep¬ 
tember, 1827, in the case of “ Goverdhun Das v. 
Waris Ally (4 Ben. Sud. Dew. Rep. 261.) From 
that it appears, that when there is a stipulation for 
interest, the Maliajan (money-lender) can in the first 
place deduct his interest from the payments made 
by the debtor; consequently, since it has been con¬ 
sidered proper that the Plaintiff should be allowed 
the interest prayed in his plaint, there is no reason 
why it should be deemed unjust to permit him, ac¬ 
cording to the above decision, to deduct in the first 
place his interest from the money paid; especially 
as in the deed there is an explicit agreement that 
interest should be paid on the balance remaining due 
in each year at the rate of 12 annas per cent. 
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“Fourthly. The Plaintiff, alleging that the period ,8 s r * 
of the Kararnamah, the foundation of his claim, had bamundoss 
expired, sues for interest at a rate higher than that M ^ OKERJEA 
fixed in it. This claim is contrary to sec. f>, Reg. XV., 

1793; and moreover the Bond contains no condition 
that after the expiration of the fixed period a higher 
rate of interest will be charged. The Plaintiff is, 
therefore, not entitled to be allowed interest at a 
higher rate than the rate stated in the bond. 


V. 

Omeish 
Ch under 
Kaee. 


“Fifthly. It has been urged on behalf of the De¬ 
fendant, in the supplementary answer, that as the prin¬ 
cipal, Us. 30,000, had been agreed to be paid up in the 
course of ten years, the Rs. 3,000 per annum should 
be reckoned as the principal, and interest accordingly 
charged only upon tin* balance of that remaining due 
in each year. This objection of the principal De¬ 
fendant is not tenable on various grounds. First 
This objection has been repeatedly urged by him, 
accompanied by a discussion, both in his answer and 
in his rejoinder, and it cannot therefore be supposed 
that there should be any mistake with regard to it. 
Secondly. On reviewing the whole contents of the 
Bond, it evidently seems to have been written with 
two motives: (first), because tin* Defendants could not 
pay the whole sum of Rs. 30,000 at once; (second), 
because they were unable to pay interest at the rate of 
1 R. per cent .; and it does not appear from any 
part of the Bond that the Plaintiff relinquished the 
interest of the Rs. 30,000, and agreed to take only 
the interest of the Rs. 3,000; on the contrary, it is 
clearly written in the Bond that the principal will be 
paid up in the course of ten years, at the rate of 
Rs. 3,000 per year, and that whatever part of the 
principal remains due for each year, interest will be 


x 
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1856 . paid on that at the rate of 12 annas per cent, per 

hamundoss mensem, and the principal and interest thus liqui- 
mookerjsa dated . thus the word “ us l” (principal) cannot be 

regarded as denoting anything besides the entire sum 
of its. 30,000, and not the annual sum of Rs. 3,000. 
The objection in the supplementary answer of De¬ 
fendant is merely an excuse. 


V. 

Omeish 
CHI) NiJER 

Make. 


“On making up a separate account on this foot¬ 
ing, namely, that the sum of Rs. 4,628. 8a. mentioned 
in the Bond, which was agreed to be paid on the 
25th Maugh 1240, be deducted from the sums paid 
up by the Defendants as receipted on the back, and 
that the sums received by the Plaintiff from 1241 to 
1250, amounting to Rs. 28,876. 8a., be carried to the 
account of the interest of the principal, Rs. 30,000, 
due to Plaintiff; and of the principal there falls due 
to the Plaintiff, up to the date of plaint, a principal 
sum of Rs. 25,907. 12a., and interest, Rs. 5,134; 
total, Rs. 31,131. 12a. The claim of the Plaintiff 
to all sums in excess of this is inadmissible. 

“As the above sum and interest on the balance of 
principal from the date of plaint up to this day, at 
the rate of 12 annas per cent, (or Rs. 2,742. 11a.) 
total Rs. 33,874. 7a., are considered proper to be 
awarded to the Plaintiff; it is ordered, that this 
suit be decreed in favour of the Plaintiff, who will 
recover from the Defendants, out of the amount 
claimed by him, Rs. 33,874. 7a., and interest there¬ 
on, according to practice, from to-morrow’s date up 
to the date of realisation, also costs in proportion 
to the sum of Rs. 31,131. 12a., with interest thereon 
from to-day to the date of payment. The Defen¬ 
dants will pay their own costs in proportion to the 
same amount, but their costs upon the excess amount 
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will he paid by Plaintift*, and the Plaintiff will be t8 -s 6 ^ 

answerable for liis own costs in proportion to the ham undoss 

, mookerjea 

excess amount. • v. 

The Respondents appealed from this decision to the chunder 
Sudder Deicanny Adaiclut at Calcutta. Raee. 

The case was referred, by Mr. A. Dick , before 
whom the appeal came in the first instance, to the 
full Bench of the Court, consisting of Messrs. A. 

Dick, W. B. Jack son, and J. A. F. Hawkins, who, 
on the 11th of August 9 1847, gave the following 
.judgment on the appeal:—“The Court, on a full con¬ 
sideration of the conditions of the Bond, and the con¬ 
duct'of the parties throughout, find that on the part 
of Appellants (the present Respondents) the condi¬ 
tions have not been kept; and, again, the Respon¬ 
dent (the present Appellant) received the several pay¬ 
ments made to him, and endorsed them on a Bond, 
without specifying whether those sums were on ac¬ 
count of principal or interest, and moreover that the 
Bond has not a word about the interest payable an¬ 
nually. The debt, however, has been clearly admitted, 
as also the several payments. The Court, therefore, 
deem it proper and equitable to adjudge to Plaintiff 
(the present Appellant.) the sum of Rs. 4,628. 8a., pay¬ 
able bv agreement on the 25th Mauyh 1240, B.E., with 
interest at 12 per cent, per annum , to the date of the in¬ 
stitution of suit, provided it exceed not the principal; 
and the principal sum of Rs. 30,000, with interest at 
9 per cent, per annum from the date of the Bond till 
date of institution of suit, after deducting the several 
payments endorsed on the Bond, with interest on 
them at 9 per rent, per annum from their respective 
dates as endorsed till institution of suit, and 12 per 
cent, per annum on the balance of this latter account 


300 


CASES IN THE PRIVY COUNCIL 


1856. 


Ham un doss 
MOOKER-JLEA 

V. 

Omeish 

Ghundek 

Kaee. 


from the date of institution of suit to the date of the 
decree ol‘ the Court, and with interest at 12 per cent. 
on the consolidated sum due on the latter date until 
day of payment, with costs in proportion.” 

An application was then made for, and a review of, 
the judgment admitted, on the ground that the de¬ 
cision was contrary to the true construction of the 
Ka ram amah, and the case was reheard on the 30th 
May, 1850, before a full Bench of the Judges of the 
Sndder Court, consisting of Mr. A. Dick, Sir R. 
Barlow, Mr. W. Jackson, Mr. J. R. Colvin, and Mr. 
J. Dunbar. 

The joint judgment of Sir R. Barlow and Mr. J. R. 
Colvin upon the rehearing * was as follows:—“We 
think that this suit must be disposed of under its 
own specialties, and the terms of the particular agree- 
jnont in the case. We differ from the former de¬ 
cision, both because we think, in opposition to what 
is therein set forth, that the Bond or agreement, clearly 
intended that there should be a calculation, and a 
demand of interest payable at the close of each year, 
and because the adjustment which the decision directs 
is not founded upon any endeavour to interpret and 
apply the conditions of the agreement, but upon a 
principle of adjustment assumed by the Court, merely 
on its own view' of what would lie fair between the 
parties. The meaning and intention of the agreement, 
bv which exclusivelv we must be guided, do not to 
us appear open to material doubt. 

“One point seems to us certainly established in the 
proceedings, namely, that an annual adjustment was 
agreed to. This is apparent from the figured state¬ 
ment in the answer of the Defendant, in which the 
calculation of balance in one year being adjusted, 
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is carried on with interest to the next, and the > 856 . 

*- — 

next successively. bamundoss 

MOOKERJE A 

“As to the other conditions of the agreement, we v. 

1 . • 1 omeish 

consider that - it was stipulated that in each year chunder 

from 1241 to 1250, B.E., payments to the extent of Raee - 
Rs. 3,000 should first be carried to the credit of 
the principal debt, then, upon a balance of princi¬ 
pal being struck at the close of each year, an im¬ 
mediate claim of interest at f) per cent. per annum 
was to arise from that date upon such balance. 

If at the close of any year more than the aggregate 
of instalments payable up to that date at the rate 
of Rs. 3,000 per annum should have been paid to 
llie Plaintiff, then (there being no special condition, 
except as to the particular annual payment of Rs. 

3,000 on account of principal), we consider that 
the Plaintiff was entitled upon general principles to 
carry such excess to credit, at his discretion, in re¬ 
duction of any arrear of interest, instead of in fur- 

A 

ther reduction of the principal. There appears to 
have been an excess of this kind in the fourth and 
seventh years of the term, and these sums we would 
accordingly allow to be deducted from the total of 
the interest then over due. Adopting this as the 
governing principle in the* construction of the agree¬ 
ment, we would dispose of the other minor points 
arising on the details of the claim as follows:— 

“Interest at the* usual rate of 12 per cent, per 
antrum should be calculated on the sum of Rs. 4,628. 

8 a., the balance of the old interest, acknowledged 
as new principal debt by the present agreement, 
from its due date up to the dates at which that 
amount was made good to the plaintiff. If, in 
addition to the above sum of Rs. 4,628. 8 a., and 
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tlie interest so due 011 it, any sum were paid, as 
seems to have been the ease to the extent of a few 
hundred rupees before the close of 1241, B.E., at 
which the first instalment of Rs. 3,000 became due 
on the main principal debt of Rs. 30,000, such excess 
sum being’ paid before any claim of interest could 
arise by the agreement on the Rs. 30,000, should 
be credited in diminution of that principal debt. 
After the expiration of the stipulated term of ten 
years, the claim of interest, at the usual rate of 12 
) )( t cent, per annum , on the balance of principal then 
remaining unpaid, must be considered as revived, and 
Ibe calculation must be made accordingly on that 
amount from the expiry of the term.” 

The other Judges, Mr. Jackson and Mr. Dunbar, 
concurred in this judgment, so far as it related to the 


interest upon the Rs. 4,628. 8a., but differed upon 
the other points. Mr. A. Dick abided by the ori¬ 
ginal Judgment of the full Court: and there being, 
theiefoie, no decision for want of a concurring ma¬ 
jority, the case was referred to the Agra Court, 
and the Judges of that Court, Messrs. Dean and 
Be.gbie, having concurred in opinion with Sir R. Bar- 
low and Mr. Colvin, final judgment was given 
by the Sadder Dewanng Court at Calcutta, on 
l he 23 rd of September , 1850, in the following 

terms:—“It is ordered, that in conformity with 
the opinion of the majority of the Judges, namely, 
Sir R. Barlow and Mr. Colvin , Judges of the Calcutta 
Court, and Messrs. Deane and Begbie, Judges of the 
Agra Court, the decision of the lower Court be mo¬ 
dified in the manner set forth in the opinions re¬ 
corded by Sir R. Barloiv and Mr. Colvin, given above. 
Costs of Court to be charged to Defendants in pro- 
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portion to the amount decreed; that is, the Appel- ,8 s 6 - 
hints are to pay the costs of this Court upon the bamundoss 
amount decreed, as per account prepared by the MoOKERjEA 
accountant, with interest from this day to the date of 
payment. If Respondent lias not yet recovered costs 
of the lower Court, he must present a petition for 
the recovery of the same in the said Court, when an 
order will be passed for payment to him, in confor¬ 
mity with the Circular Order, dated the 4th March, 

1836. ” 

T he Appellant appealed to the Queen in Council, 
and submitted that the final decision of the Sadder De- 
wanu-y Admvlut of Calcutta, and also the decision of 
the Principal Sadder Aauea of the Court of Z ill ah 
Nuddeah reducing the amount of the Appellant’s 


claim as before-mentioned, were 
neons, and ought to be set aside, 
reasons:— 

First. Because the Appellant 
apply in the first instance the 


respectively erro- 
for the following 

was entitled to 
payments made 
keeping* down of 


by the Respondents towards the 

the interest accruing due, from time to time, as 
aforesaid. 

Second. Because there was nothing in the agree¬ 
ment binding the Appellant- in any way to apply in 
each of the ten years, from 1241, B.E. to 1250, B.E. 
sueh payments as were made as aforesaid to the 
extent of Rs. 3,000, to the credit of the principal 
monev. 

Third. Because, according to the true construction 
<>f the agreement, the Appellant was entitled to inte¬ 
rest on the principal sum of Rs. 30,000 after the 
month of -l.s.scr 1240, B.E. up to the end of that 
year (nine months), the Appellant not having agreed in 
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bamundoss the disallowance oi' this interest was inconsistent with 
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Adaiclut, a decision which, in this particular, had not 
been complained of by the Respondents. 


Fourth. Because the Judges of the Sadder De- 
wanny Adaiclut, in holding that the Appellant was 
bound to apply in each of the ten years after the making 
of the agreement, payments to the extent of Rs. 3,000, 
to the credit of the principal debt, and that he was 
only entitled to apply any excess over such payments 
towards the reduction of interest, did not act consis¬ 
tently upon this rule, for they omitted to credit the 
interest payments in excess of Rs. 3,000, made in the 
years 1243, B.E. and 1250, B.E. 


The Respondents, on the other hand, submitted 
that the above judgment of the Sadder Dcwanny 
Court ought to be affirmed, though if any altera¬ 
tions were to be made in the judgment of the Sadder 
Dcwanny Court in respect to which the same was fa¬ 
vourable to the Respondents, they submitted that the 
whole effect of the Order made on the judgment ought 
to be reconsidered, and such Order made as should 
bo just; because the decision of the Sadder Dewanny 
Court on the material point in question was con¬ 
sonant with the terms of the agreement under which 
the payments were made, and with the rules of law 
applicable to the case. 


Mr. /?. Palmer , Q.C., Mr. Leith, and Mr. Maude , 
for the Appellant, 

Relied on the reasoning and conclusion of the 
ZUlah Court, as containing the true construction of 
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the Kararnamah. They insisted that the payments 
admitted to have been made, from time to time, by 
the Respondents were to be taken as payments on 
account of interest only, and were not entitled to be 
applied in any degree towards the liquidation of the 
principal. They relied on the case of Goverdhun Das 
v. Waris Ally ( a ), in which it was held that interest 
exceeding the principal debt might be awarded when 
the excess had accrued subsequent to recourse being 
had to law for recovery of the debt. They cited also 
Gholam Ahmad Khan v. Mnnoliur Das (h ), Bajah Bom - 
giaranzc Bahadur v. Bangamy Mvdaly (c), Act, No. 32 
of 1839, and Ben. Reg. XV. of 1793, secs. 5, 6, & 7, 
regarding interest on loans. 

Mr. Field, for the Respondents, 

9 ) l 

Contended that the suit not being upon the original 
Bond, but upon the Kararnamah subsequently exe¬ 
cuted, the question was not as to the form of the 
contract, but the true meaning of the parties as dis¬ 
closed in the agreement. He maintained that the 
final decree of the 8-udder Court was consistent with 
the law and equity of the case. Upon the doctrine 
of appropriation he cited and commented upon De- 
ragnes v. Noble (d), Simson v. Ingham (c), Dig. lib. 46, 
tit. 3, qu. 1, 3. 

The Right Hon. Sir William H. Maule: 

Their Lordships during the argument in this case 
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(a) 4 Ben. Snd. Dew. Rep. 261. 
(e) Ante . p. 232. 

(e) 2 Barn. & Or. 65. 


(b) 1 Ben. Sud. Dew. Rep. 294. 
(ft) 1 Men*. 604. 
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intimated their opinion oil the main question, namely, 
whether the payments made should be ascribed exclu¬ 
sively to principal, and no part of them to interest; 
expressing- their opinion that the course adopted was 
the ordinary one, and that the construction of this 
instrument is one which does not point out any 
other, namely, that the payments should be ap¬ 
plied in the first instance to interest, and to principal 
only so far as those payments exceed the interest 
due. 


That is the main point in question, and their Lord¬ 
ships entertain no doubt at all about it. 


With respect to the subordinate points, the first 
question made was, from what time interest is to be 
calculated? Now it appears, upon the terms of the 
Kararnamah, the instrument in question, that interest 
is to be calculated on the Rs. 30,000 from the time 
therein mentioned. There seems no reason why the 
sum which is lent at interest, and which continued at 
interest, with no difference except the modification 
of taking- away one-fourth of the interest, and re¬ 
ducing- the R. 1 per mensem to 12 annas per cent . 
per mensem, should be exempt from paying interest 
at one rate or another during 1 lie whole time that 
it remains unpaid, and that time will be taken from 
the time up to which the interest is calculated. 
Now, the interest is calculated up to the 30th of 
tlie month Assar , in the Hindoo year 1240. From 
that time the sum of Rs. 30,000, or so much as re¬ 
mained from time to time unpaid,.is, in their Lordships’ 
opinion, to carry interest at the rate agreed upon in 
this instrument, namely, at the reduced rate of nine 
per cent, per annum. 
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Then, secondly, as to the sum of Rs. 4,628, which 
is described as the result of the calculations of inte¬ 
rest up to the 30th of Assar, and stipulated to be 
^ paid as such on the 25tli Maugh; with respect to 
that it is carefully distinguished in the instrument 
from the Rs. 30,000, which are called principal. It is 
evident that the parties intended that the sum of 
Rs. 4,628, which is made up of interest, should retain 
that character. There is an express stipulation that 
on the principal sum of Rs. 30,000, interest shall be 


paid at the rate of 12 annas per cent, per mensem, that 
is, at the rate oi nine per cent, per annum ; there is no 
such stipulation with respect to the Rs. 4,628, which 
seems to their Lordships to evince a clear intention by 
the parties that this sum should not carry interest. 
What would be the effect if there were a clear calcu¬ 
lation of interest, and a stipulation or covenant to pay 
it without any other part of the instrument affording 
an explanation of those legal expressions, it is not 
necessary to say, for it seems very clear, that the ex¬ 
press and precise provisions with respect to the sum, 
called principal, namely, Rs. 30,000, which is to 
carry interest, excludes any idea of the sum of Rs. 
4,628, which is interest, also being intended to carry 
interest. With respect to that, it seems that the par¬ 
ties themselves intended that if the creditor thought 
fit to exact this sum on the principal day, the 25th 
Maugh 1240, he might do so; but if he did not, he 
could not lie by and charge interest upon it. There¬ 
fore, this sum, in the opinion of their Lordships, does 
not carry interest. I may observe, also, with respect 
1° interest on the Rs. 4,621, supposing that there 
was a discretion to grant it or not, which there is 
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z/. perly exercise their discretion in refusing to grant 
Omeish . . , 

ch under interest upon that sum. 


KAEE. 


Another question is raised on tlie Regulation 
XV. of 1793, whether, after the expiration of the 
tenth year, the interest should be twelve per cent. 
or nine per cent. It is said the Regulation of 1793 
applies so as to exclude that question, because the 
interest for the ten years would be at the rate 
of one hundred and eight per cent., and that Regula¬ 
tion hinders persons from recovering arrears of inte¬ 
rest of more than one hundred per cent. But that 
applies only to arrears which have not been any part 
of them paid. That is not so here. 

Now, it appears to their Lordships upon this 
agreement very clear, that after the expiration ,of 
ten years the interest is not to recur to the old 
rate of twelve per cent., but to be reduced to the 
new rate of nine per cent, under the stipulation by 
which alone the Defendants were made personally 
liable. 

Then, with respect to the amount of costs, it ap¬ 
pears here that the Plaintiff is entitled to succeed in 
the substance of his demand, and that being the 
case, there is nothing in the Regulations in force 
in India any more than in this country to hinder 
the Plaintiff from recovering his costs. Their Lord- 
ships are of opinion, that the Appellant ought to 
have judgment to recover his debt and to recover 

his costs. 

Their Lordships will, therefore, advise Her Ma¬ 
jesty to reverse the decree of the Sudder Court, 
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and to restore the judgment and order of the Zillah 1856. 

Court, with costs here, and liberty to the Appellant Hamundoss 
to recover his costs in India. mookerjea 

OMEISH 

Chunder 

1<AEE. 


Naoalutohmee Ummal - - - _ Appellants, 

AND 

Gopoo Nadahaja Chetty and others - Respondents.* 

On appeal front the Rudder Dewanny Adawlut at 

Madras. 


Hindu Laic—U ,lf bequeathing ancestral property—Bight of sonlcss 
Hindu to make—Authority to adopt—Presumption of — Evidence—Sweden 
of proof—Security for mesne profits pending appeal—When to be ordered. 

A 'y ,n L v a Hindoo, without male issue, kinsman or copareener. after 
providing tor the maintenance of his widow, daughters, and female re¬ 
lations, devised ancestral as well as other real and personal estate *o 

h'lt To T’V f cert ? ,n l ch ?r ,ta . Wo , tr . UStS; wn * * ,n peached by reason, first, 

that tin Pest a tor had authorised his widow, in an event which happened 
to adopt a son which act would have rendered him incompetent to^xer- 

he Win Hw n, To?/'T P ° WCr; at tho «>»* the execution of 

till Will till Test.it or was not ot sufficient mental capacity to make a tes- 

tamentary disposition; and thirdly, that the Testator being a Hindoo had 

no powei bv law ot devising ancestral estate by Will. 

Upon appeal held, affirming the decree of the Sudder Court in India — 
First, that although, in the absence of male issue of the decease 1 


The principal question in this 
the Appellant’s deceased husband, 
Hindoo native of Madras , who 


suit was, whether 4th. 5th, 6th, 
Appacooty Jyen, a and n? 5 <T eb ” 
was without male 


* Present: Members 
Hon. T. Pemberton 
I be Right Hon. Sir 
William TT. Maule. 


of the Judicial Comm it tee .—The Right 
Leigh, the Right Hon. Sir Edward Rvan 
John Patteson, and the Right Hon ' Sir 
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there was a strong presumption, arising from religious considerations, in 
favour of a delegation by the deceased to his widow, of authority to 
aaopt a son tor him, yet that the evidence entirely failed to prove that 

<4 V‘ l' y 

Secondly, that the evidence established his mental capacity at i the 
time of executing the Will; and 

Thirdly, that by the Hindoo law prevailing in Madras, a Hindoo in 

nijfkp S ^i °wni V1 i- IOUt • lsslu .. wiaIe > kinsman, or coparcener, had power to 
make a Will disposing of ancestral as well as acquired estate. 

After an appeal had been asserted from a decree of the Sadder Court 
a t: “"wT 0 *’ H U> ^PP e,,ant applied to that Court, under Sec. 1 of Reg VIII 
ot 1818, and the Circular Order of 21st September, 1826, for an order 
calling upon the Respondents, who had been in possession of the estates 
in dispute before the institution of the suit, to give security as pro- 
scribed by that Regulation. The Sadder Court refused the application 

'I. T iv"; g r ■ provisions of the Regulation. Upon petition 

the Judicial Committee declined to interfere, as there was no allegation 
ot waste bv the Respondents in the petition. S 

Vuare. Whether there is any jurisdiction in the Judicial CommiHe* 

under See 4 of Mad. Reg. VIII. of 1818, to call for security f"om "he 
Respondent when put m possession. ^ 


issue, kinsman or coparcener, was competent, by the 
Hindoo law in force in Madras , to make a Will dis¬ 
posing- of ancestral property. Two other questions 
also arose, first, whether the Testator was of mental 
capacity at the time of executing the Will in question, 
and, next, if lie had authorised his widow to adopt a 
son for him in the event of the child, of which his 
wife was then pregnant, not being a male child. 


The facts of the case which gave rise to these 
questions were these :— 

Appacooti Jyen, the deceased husband of the Ap¬ 
pellant, of Govindacoody in the presidency of Madras , 
was the adopted son of Rajappier, otherwise called Ven- 
catasa Jyen , and was the owner of considerable pro¬ 
perty, both real and personal, partly inherited from 
the family into whicli he had been adopted, and 
partly acquired by himself. He had no son, and only 
one daughter. In the month of August , 1844,. he 
was attacked by the illness which terminated his 
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life. At that time lie had none but female relatives * 856 . 
existing’, whom he supported out of his estate, but nagalutch* 
his wife was then pregnant. On the 28th of August , MEE Jf“ MAL 

1844 > te executed the following- Will“ Finding- nadakaja 
myself in a failing state of health, my infirmity in- ClfE1TY - 
creasing, and apprehending that this may endanger 
life, and being also without male issue, having 
only a daughter, a wife, a maternal aunt, grandmother, 
and paternal aunts, Pontioo and Purvatee , who have 
been under my protection up to this time, I appoint 
Kistnayan of Sal-oovanpatay, and Samee Jyan of Go- 
vindacoody, to continue as heretofore to manage the 
affairs connected with my estate in the Talooks 
ot Combaconum and l cilangeman, consisting of Me- 
rasi villages, houses, jewels, ready money, utensils, 

&c., and to collect and pay all debts due to and 
by me. All the females shall take what may be 
necessary for their household purposes, and live 
together. The charities of the Chootry Pagoda and 
other places shall be performed as usual, and accounts 
rendered every year of all receipts and disbursements 
to m 3 ’ uncle C bitmap pay an of Teroovavoor and to 
Goo poo Nadaraja C kelly of Comhaconumpettah. Anv 
expense, even to the extent of one rupee or one callum 
of paddy , can only be defrayed upon their authority, 
and an account of such expenses be kept under their 
signature.. It my wife, who is now pregnant, should 
give birth to a boy, the provisions herein contained 
shall be conformed to until that boy attains his proper 
age, but should a daughter be born, such daughter, as 
well as the other daughter now living, shall be given 
m Cannecadamnn marriage {a), to families of respecta- 

(") Without any consideration being received from the bride- 
proom. 


VI—41 
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bility and well circumstanced, with the consent of the 
parties aforesaid. After deducting' the expenses of the 
cnarities from the estate, they shall support them¬ 
selves with the remainder as heretofore. After the 
lifetime of my grandmother, stepmother, and paternal 
aunts, a portion .of the estate being set apart for the 
purposes of charity to be conducted as heretofore, the 
lesidue shall be allotted as dowers to my daughters, 
ll the females do not agree among themselves, they 
shall receive what will suftice for their expenses, and 
live apart from each other. They are also to receive 
the ornaments as allotted to them, respectively in 
writing by my father. Thus do I execute my Will.” 
This Will was witnessed by six witnesses. 


As the above VVill did not determine the propor¬ 
tions which the female relatives were respectively to 
enjoy in case they should disagree amongst themselves, 
and prefer to live separate, the Testator, on the 3rd of 
September following, the day before his death, executed 
a Codicil to his Will as follows:—“If my wife, who 
is now pregnant, give birth to a son, both the paternal 
aunts shall receive the income (of the lands left to 
them) during their lifetime, and after their decease 
their lands shall go to that son. If a daughter be 
born, she also shall have 2 valies of land set apart to 
her out of the lands now allotted for charitable pur¬ 
poses, and Rs. 1,000 shall be laid out for her wedding. 
Chinnappayan Teroovavoor and Goopoo Nadaraja Chet - 
ty, of Pettah, shall as Dharmakartas, or trustees, con¬ 
tinue to manage, all the aforesaid affairs in accordance 
with these provisions, the village karyacars, or agents, 
and the females obeying their instructions. In the 
event of a son not being born, all the lands except that 
set apart to Gavapati ,7yaw, shall after the lifetime re- 
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spectively of those to whom they are now bequeathed, 
be appropriated to purposes of charity/’ This Codicil Nagalutch- 
was witnessed by several witnesses. ft,EE ^ MMAI 

Appacooty Jyen caused information to be given to sadaraja 
the authorities of the District, that he had executed ( lli£TTY * 
these instruments, and died on the 4th of September, 
the day after the date of the Codicil, leaving the 
Appellant, his widow, and a daughter, four years old, 
him surviving. 

The Appellant afterwards gave birth to a daughter. 

The Respondents, Go poo Nadaraja Chetty and (Jltin- 
nappavien, administered the estate according to the 
terms of the W ill and Codicil, and after some adverse 
proceedings by the Appellant, who asserted a right 
to possession on the ground that Appacooty J yen had 
authorised her to adopt a son in the event of the 
child she was pregnant with being a female, they were 
put in possession of the deceased’s estate; the Appel¬ 
lant being referred by the Sub-Collector, to whom 
she preferred her claim, to establish her right by a 
civil suit. 


Accordingly, on the 28th of December, 1847, the 
Appellant filed her plaint in the Civil Court of Com- 
baconum against Gopoo Nadaraja Chetty, Chinnappa- 
rieu, Krishnien, and sixteen other Defendants, in¬ 
cluding amongst them the other female members of 
the deceased’s family. By the plaint she asserted 
that the lands and other property in dispute were 

not acquired by her late husband, but inherited 
by him from the ancestors of the family into 

which lie had been adopted; that at the time of 

his death, she being then pregnant, he had autho- 

rised her to adopt a son in the event of her giving 
birth to a daughter, and that she and her two 
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daughters were according to the Hindoo law en- 
nagalutch- titled to her husband’s estate, and that in the event of 

MEE ,yMtYAL 

v. ' her adopting a son the title would pass to him. She 
also asserted that the alleged Will and Codicil were 
forged by the Respondents, subsequently to the death 
of Appacooty Jyen; and alleged that Appacooty Jyen 
was in a state of insensibility from the 23rd of August 
to the 4th of September , 1844, the day he died. 

The Respondents, Gopoo Nadaraja Chetty and 
Chinnappavien, the two substantial Defendants in the 
suit, put in a joint answer, and therein stated the 
above facts as to the execution by Appacooty Jyen of 
the Will and Codicil. They further stated that they 
had not undertaken the trusteeship either to usurp 
the family estate or to earn their livelihood by it, but 
in consideration of the friendship which had existed 
for generations between the families _ of Appacooty 
Jyen and Gopoo Nadaraja Chetty, and the promise 
which they gave him of duly enforcing the arrange¬ 
ments made by him before his death: and they denied 
that the deceased had authorised the Appellant to 
adopt a son, as it was inconsistent with the Codicil, 
which provided that the whole of his family estate 
should be appropriated to objects of charity in the 
event of the Appellant, who was then pregnant, not 
giving birth to a male child. The answer moreover 
alleged, that the other Defendants, being aware of the 
execution of the Will and Codicil, as well as of the 
other facts of the case, and some of them being 
attesting witnesses of those documents, had been 
included as Defendants with the view of preventing 
them from giving evidence. 

The other Defendants, by their answer, supported 
the allegations in the answer of the above-named first 
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two Defendants, and insisted that Appacooty Jyen was * 8 s6. 
in possession of his faculties until three hours before nac^lutch- 
liis death, and that lie never authorised the Appellant ME ^ v MMAL 


to adopt a son. 

The Appellant, in reply, reiterated the allegations 
in the plaint, and submitted that the estate of Appa- 
cooty Jyen being ancestral, and not self acquired, 
ought, according to the Hindoo law, to descend 
after his death to his heirs, and that he was utterly 
incompetent to dispose of it according to his discre- 
lion, as the Appellant and her daughter were his 
heiresses at the time of his death, and the Appellant, 
who was pregnant, might have been delivered of a 
boy, that such boy would have become heir to the 
deceased, or the Appellant might have adopted a son 
and constituted him heir. She also alleged that 
the Defendants, Go poo NaJaraja Cketty and Chinnap- 
pavien had admitted, in a petition presented by them to 
the Sub-Collector, the fact that her husband had autho¬ 
rised her to adopt a son, and had requested the Sub- 
Collector to induce her to make the adoption. She 
also objected that the Will and Codicil were not written 
on stamped paper, and were not genuine instruments. 

The Defendants, Gopoo Nadaraja Chetty and Chin- 
nappavien • rejoined at considerable length, going 
through and controverting the assertions of the Ap¬ 
pellant. With respect to her allegation that Appa- 
Cooty Jyen could not have executed the Will and Co¬ 
dicil, or made over the estate to them, inasmuch as 
he had continued in a state of insensibility for twelve 
days preceding his death, they said the falsity of 
this allegation needed no other proof than the Appel¬ 
lant’s own statement in a petition made by her to the 
Sub-Collector for possession of her husband’s estate. 


(iOPOO 

Nadaraja 

CHETTY. 
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^ 56 ^ namely, that her husband delivered over the estate to 
nagalutch- the first Defendant, on his promising to manage it 

M EE 15 M M ; A L % # 

v. faithfully. They also contended that the Will and 
nadaraja Codicil were in perfect accordance with the Hindoo 

CHETTY 

law and the usage of the country, and denied the 
statement in her reply regarding a petition to the 
Sub-Collector, in which her authority to adopt a son 
was admitted. 

The different parties entered into evidence. The evi¬ 
dence was conflicting. On the part of the Appellant, 
twenty-eight witnesses were examined, but only three 
of them spoke to the fact of Appacooty Jyen having 
authorised the alleged adoption. The account they 
gave was, that while Appacooty Jyen was lying on 
his death-bed, he said to the Appellant, in the pre¬ 
sence of twenty or thirty persons assembled together, 
“Why do you grieve, you are now pregnant, and 
will give birth to a boy; if not you can adopt a 
son.” Of these three witnesses, one was a common 
labourer, and he deposed that the occurrence took 
place “about nine o’clock in the morning.” The 
next, who called himself a merchant, declared that 
when Appacooty Jyen spoke the above-mentioned 
words, giving authority to adopt, “it was between 
eight and nine o’clock at night.” The third witness, 
deposed that the occurrence happened, “about two or 
two and a half hours after sunset.” To prove the 
alleged forgery of the Will and Codicil, two witnesses 
were examined by the Appellant, who deposed to their 
having been separately asked three or four months 
after the death of Appacooty Jyen , by Chinnappavien , 
in the presence of Gopoo Nadaraja Chetty and several 
other persons, to attest what purported to be a Will and 
Codicil of the deceased, which they refused to do. 
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The evidence of the other witnesses was immaterial. 
The Appellant also put in evidence the following 
letter, marked A, from Gopoo Nadaraja Chetty to 
Krishnien, one of the Respondents: “I have sent 
iV againtclimee Ummal in my palankeen; on her arrival 
you must take care that all the females, Ponnammal , 
Ambalammat, and others, should be on as friendlv 

1/ 

terms with her as formerly, but not as they were 
when at this place. Let nothing* pass there re¬ 
garding the matter of adoption. I shall call four 
days hence, when we can speak about all affairs. 
Until then you must take great care that no dispute 
occurs, and such steps should be taken as may induce 
Nayalutchmee Ummal , of her own accord, to make an 
adoption. After my arrival we can discuss the above- 
mentioned matters.” Also a petition, marked K, 
addressed by the two Defendants, Gopoo Nadaraja 
Chetty and Chhmappavien , in March. 1845, to the 
Sub-Collector, in which, after mentioning the fact of 
the Will and Codicil having been executed, they said 
that Appacooty Jyen left verbal instructions before he 
died, that if his wife were delivered of a daughter 
they should cause a boy to be adopted, and deliver 
over to him the property on his coming of age; and 
they requested the Sub-Collector to make an order 
directing the Appellant and others to abide by the 
provisions of the Will and Codicil, and to adopt a 
son in accordance with the instructions left by Appa 
cooty Jyen. Also a petition, marked J, of the great¬ 
grandmother of Appacooty Jyen to the Sub-Collector, 
in which she mentioned that he left verbal instruc¬ 
tions with his wife for the adoption of a son in the 
event of his wife not giving birth to a boy. 

The Respondent, Gopoo Nadaraja Chetty. was per- 
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sonally examined by the Court, and was asked to 
rS ex P lain the aHusion to adoption contained in the above 
gopoo letter and petition. He said that shortly after the 

N Chetty A A PP ellant,,s confinement, Appacooty Jyen's mother and 

great-grandmother requested him and Chinnappavien 
to get a boy adopted to the Appellant; they answered 
that as no mention had been made of adoption by 
Appacooty Jyen, they should not permit the adoption; 
but the females, if they wished it, might make it 
themselves. Upon this the females told them that 
Appacooty Jyen had authorised them to adopt a 
boy in the event of his wife not giving birth to 
a son, and that he and Chinnappavien replied that 
if such was the case they might adopt a boy. 
The Appellant, however, subsequently refused to 
make the adoption, and the mother and great-grand¬ 
mother of Appacooty Jyen suggested that as disputes 
existed amongst the females, if they mentioned that 
Appacooty Jyen had permitted an adoption, an order 
would be passed for making one, which would put 
a stop to the quarrel, and they, therefore, made the 
statement about the adoption. Another of the De¬ 
fendants was also examined on the same subject, and 
gave a similar explanation. 

The Respondents’ witnesses proved that Appacooty 
Jyen , while in full possession of his faculties, exe¬ 
cuted the Will, and two or three days afterwards 
the Codicil in question, and that not a word was said 
about adoption. It was also proved that he continued 
sensible until a few hours before his death. The 
Respondents also put in evidence a petition presented 
by the Appellant to the Sub-Collector in February , 
1845, in which she had stated as follows:—“Being 
destitute of brothers or other kinsmen, Appacooty 
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Jyen entrusted the whole of his property including 
ready cash, ornaments, and bonds, to one Nadala 
Sett son of Go pee * Setty, of C ombacomnn Pettah, 
who from the days of his (petitioner’s husband’s) an¬ 
cestors had maintained a trustworthy and respectable 
character, and he enjoined him and the agent and 
cur mi m of his villages not to deceive the Petitioner in 
consequence of her sex, but faithfully to manage the 
entire estates, and restore the same to her on her 
demand, according to the accounts.” 

Before finally deciding the suit, the Civil Judge di¬ 
rected the following case and questions to be put to the 
Pundits of the Sndder Dcicami?/ Adawlnt at Madras :— 
“A Brahmin dying without male issue, left a Will, 
in which he bequeathed to his wife five valies of nunjah 
land, with the poonjah belonging to it, and all the 
jewels she was in the habit of wearing; to his daughter 
two valies , together with her jewels and Bs. 1,000 for 
the expenses of her marriage; fifteen valies of nunjah , 
&c., to four others of his female relations; and to all 

of them a place of residence and such household 

utensils as they might require. There were also 

some other small bequests; and he then left the rest 
of his property, partly derived from inheritance and 
partly from purchase, to various religious and chari¬ 
table institutions, appointing two of his friends execu¬ 
tors of his Will and managers of the charities. He 
likewise provided that if his wife, then pregnant, 
were delivered of a son, the estate should in due 
time revert to him; but if a daughter were born, 

the same provision was to be made for her as for his 
other daughter, the residue going to the above-men¬ 
tioned charities. The widow of the deceased was 
delivered of a girl, and now contests the validity of 
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the Will, claiming a right to succeed to the whole of 


nagalutch- her husband’s estate. 

MEE U MIM A I. 

gopoo “ lst * Is the Will valid? 
nadaraja “2nd. Supposing the deceased'gave his wife verbal 

instructions to adopt a son in the event of her bearing 
a daughter, would her compliance with these instruc¬ 
tions operate to invalidate the Will, in which no men¬ 
tion is made of Adoption?” 

To these questions the Pundits answered: “The 
Will referred to in the question is valid, under the 
Hindoo law, the Testator having thereby bequeathed a 
portion of his estate for the maintenance of his wife 
and other members of his family, whom he was bound 
to protect, and directed the remainder to be appro¬ 
priated to charitable purposes in the event of his 
wife, who was then pregnant, not being delivered of a 
son. If the Testator had really given his wife verbal 
instructions to adopt a son in the event of her not 
bearing male issue, her compliance with those instruc¬ 
tions would of course invalidate the Will according to 
the Hindoo law, it being incompetent for the Testator, 
who authorised the adoption of a son, to alienate the 
whole of his estate, and thereby injure the means of 
the maintenance of his would-be heir.” 

On the 20th of January, 1849, the Judge of the 
Civil Court of C'ombacomtm made his decree in the 
cause. After stating the pleadings and evidence, 
he proceeded thus:—“I have no doubt that the Will, 
and Codicil to it, were executed by the deceased, 
and that he was in the full possession of his senses 
at the time. These documents are attested by se¬ 
veral persons of respectability, and their evidence to 
the point is clear, and for the most part unexcep¬ 
tionable. The first Defendant also, who, as an old 



ON APPEAL PROM THE EAST INDIES. 

friend of the family, is appointed one of the execu¬ 
tors, is himself possessed of large property, and was 
selected by the late Judge to serve as an assessor in 
criminal trials, which circumstances dispose me to 
regard him as an unlikely person to engage in forging 
a testament, by which he personally gains nothing 
but the management of the charities. On the other 
hand, the testimony brought forward by the Plaintiff 
to prove that her husband was senseless and speech¬ 
less from the 10th to the 22nd is inconclusive, the 
15th, 16th, and 17th witnesses having only seen him 
the day before his demise, and the 18th, two or 
three months before; moreover, if he were really 
delirious from the 10th, it is impossible to suppose 
that they would have delayed removing him to his 
house at ( y ntnborovnut, where the best medical advice 
was to be had, until the 20th. The evidence of the 
24th and 25th witnesses, to prove the forgery, is, in 
my opinion, entitled to no credit, their statements 
being of the most improbable nature.”—[After setting 
out the case and answers of the Pundits, the learned 
Judge proceeded]—“The Pundits have decided the 
first question in the affirmative; and with regard to 
the second, they observed, that if the Testator had 
given instructions to his wife to adopt a son, her 
compliance with those instructions would invalidate 
the Will. This, therefore is the next question to be 
consideredThe 19th, 20th, and 21st witnesses 

speak 1o the fact of the Plaintiff’s husband having 
given her permission to adopt a son. but they are of 
inferior condition in life, and the reasons they assign 
for visiting Ihe deceased at that juncture are very 
unsatisfactory. The deceased was a person of consi¬ 
derable estate; and it may reasonably he inferred that 
if he had been really desirous that his widow should 
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*-1 adopt a son, he would have taken care to convey 
mee A &mmal ^ 1G “U llllc ti°n to her in the presence of respectable 

gopoo persons > and provide that the boy to be affiliated 
nadaraja should be selected from among- his own kindred- 

and as a proviso is made in the Will that his estate 
is to go to his posthumous son, if one were born, 
it is to be supposed that a similar proviso would 
have been made in favour of an adopted son if lie 
had given instructions on that point. 


‘‘In further proof of her husband’s order to adopt 
a son, the Plaintiff has filed three documents, marked 
A. J. K., and these are certainly strong arguments in 
her favour. The first is a letter written by the first 
Defendant to his agent, the third, about four or five 
months after the demise of Appacooty Jyen, in which 
he desires him to treat the Plaintiff with the 
customary respect, and not to say anything to her 
about the adoption for the present. J. is a copy of a 
petition forwarded to the Sub-Collector by the grand¬ 
mother and stepmother of the deceased, in which 
they allude to his having ordered his wife to adopt a 
son. K. is a copy of a petition addressed to the Sub- 
Collector by the first and second Defendants, in 
which a similar allusion is made to the order of the 
deceased for adoption. Here are distinct admissions 
on the part of the Defendants that the deceased en¬ 
joined his wife to adopt a son; but notwithstanding 
this, I am disposed to think that no such injunction 
was really given, and that the circumstances under 
which these admissions were made, are sufficiently 
explained in the deposition taken from the first De¬ 
fendant. From this it would appear, that after the 
Plaintiff had given birth to a daughter, the female 
relations of the deceased, desirous of seeing a repre¬ 
sentative of the family, intimated to the executors the 
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propriety of tlie Plaintiff adopting a son; they, how¬ 
ever, declined to interfere in the matter, as no men¬ 
tion was made ol adoption in the Will, and deceased 
had said nothing to them on the subject; but added, 
that it they could settle it among themselves, no ob¬ 
stacle would be offered on their part as executors. 
Preparations were accordingly made for the affiliation, 
and the ceremony would have taken place but for the 
interference of the Plaintiff’s mother and uncle, who 
pei suaded her, that ii she adopted a boy, selected by 
the relations ot the deceased, she would have no con¬ 
trol over the property, and so the affair was broken 
off. The object of the subsequent petition to the 
Sub-Collector was to forward the adoption, under the 
impression that it was the only means to put a stop 
to the quarrels that had now sprung up between the 
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“The explanation is, of course, open to objection, 
but I am inclined to regard it as a probable solution 
of the circumstances under which these exhibits were 
written, and in the absence of any other evidence that 
can be relied on, I cannot admit them as sufficient 
proof that the deceased left behind him any injunc¬ 
tions to adopt a son; and I am of opinion that his 
last wishes and intentions are contained in the Will 
and Codicil to it, and I, therefore, dismiss the Plain¬ 
tiff’s claim with costs.” 

The Appellant appealed from this decree to the 
Swifter Dewanny Adawlut , and in her petition of ap¬ 
peal she for the first time urged as an objection that 
the Will and Codicil were altogether void, under 
Regulation V. of 1829 (n). 


(a) Mad. T?<\". V of 1820 enaets, 


that “Wills left l>v 
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The Respondents in their answer objected that until 
the Appellant had made an adoption she was not 
competent to maintain the suit, but the Court over¬ 
ruled that objection and heard the appeal. 

The Sudder Court pronounced its decree on the 
27th of November, 1851. In delivering’ judgment, 
the Court said:—“With regard to the first point 
urged by the Appellant, that the Will and Codicil are 
forged documents, the Court would observe that the 
evidence to their execution is clear and satisfactory. 
It is true, as pleaded by the Appellant, that all the 
attesting witnesses were not cited and examined, but 
two to the first, and five to the second instrument, and 
the writer of both were so, and their testimony has, 
in the opinion of the Court, fully and incontrovertibly 
established their genuineness and authenticity. It 
must also be admitted that these documents were 
neither engrossed upon stamped paper, nor afterwards 
registered; but the Court attach no great importance 
to these facts, as the circumstances under which they 
were executed, and the distress of the family and 
friends of the Testator at the time, are sufficient 4, to 
account for the first omission, and the unpopularity 
of registration and the unwillingness of the natives to 
resort to the measure were most probably the reason 
of the second. 

“The argument of the Appellant that a Brahmin 
would hardly constitute Soodras to be the trustees of 
his property and charities, is done away with by the 

Hindoos within the territories subject to the Government, shall 
have no legal force whatever, except so far as their contents may be 
in conformity with the provisions of the Hindoo law, according to 
the authorities prevalent in the respective Provinces, under the 
Presidency. 



UMMAL 
v. 

( iO POO 

NaDakaJa 

C H tTTV. 


ON APPEAL FROM THE EAST INDIES. 325 

admission of the Appellant herself, in her address to . 846 . 

the Sub-Collector, under date the 17th of February, n.gTl^ch 

1845, m which she allows that the first Respondents' ‘ . 

lamdy had been entrusted by her deceased husband 
with the control of his property. 

“With respect to the second objection, that the 
Will and Codicil, even if proved to have been duly 
executed, are void, because authority to adopt a son 
was given, the Court would remark that no proof 
entitled to the least credit has been produced to this 
point. The witnesses that speak to the circumstance, 
irrespective of other objections to their evidence, 
are not in that position of life which entitles them 
to be selected by a wealthy and influential Brahmin, 
on his bed of sickness, surrounded as he was by his 
own immediate friends and relatives, as the deposita¬ 
ries of his wishes, regarding an heir to his large 
estates. It is almost impossible to imagine that the 
deceased, who entered into so many details in his Will 
and Codicil for the respectable maintenance of all the 
females of his family, and the right disposal of the 
residue of his property after his death, would have 
neglected to have taken similar precautions for the 
adoption of a son in the event of his posthumous 

child proving a female; but this the Appellant wishes 
the Court to believe he did. 


The documents A. J. and K. are certainly strong in 
favour of the Appellant’s plea; but the Court do not 
attach that weight to the admissions they contain re¬ 
garding the adoption to the extent of setting aside the 
strong evidence to the contrary. The first bidden. 
tally alludes to an adoption, and suggests that th» 
Appellant should voluntarily mention it herself- and 
the second is written by the great-grandmother and 
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l8s6 '. aunt of the deceased, both advocating the Appellant’s 
nagalutch. cause, in which also the permission to adopt a son is 

MEE UMMAL 1 ^ 

spoken o±. Neither of these allusions can very much 
aid the Appellant’s case. The third, however, is a 
letter written by the first Respondent himself to the 
Sub-Collector, in which he distinctly admits that the 
deceased Appacooty ordered the Appellant to adopt a 
son in the event of a child, of which she was then 
pregnant, being a daughter. This is an admission 
which the first Respondent has been at much pains to 


explain away; but the Court thinks that he has done 
this in his deposition given before the Civil Judge, and 
to which that Judge particularly refers in his decision. 

“The third objection taken by the Appellant is, 
that the Will is illegal, because the widow is the party 
to whom the law gives the estate. 


“The Court have referred to all the authorities 
quoted by the Appellant in support of this position, 
and find that although the opinions regarding Wills of 
Hindoos generally are conflicting, yet that the majo¬ 
rity of them are against the argument of the Appel¬ 
lant. It is unnecessary to cite all the opinions given on 
the subject, and the Court will content itself by refer¬ 
ring to the case of Ramtoonoo Mullick v. Rungopaul 
Mulliclc (1 Morley’s Dig., p. 39, No. 3), in which it 
was held that a Hindoo might and could dispose by Will 
of all his property, moveable and immoveable, and as 
well ancestral as otherwise, and this decision was 
affirmed on appeal by the Privy Council. 

“Questions, however, regarding the legality of the 
Will now' under discussion, 'were referred to the law 
officers of the Court, to whom the Legislature have 
assigned the duty of declaring the law on such mat¬ 
ters, and they distinctly stated their opinion that it is 


ON APPEAL PROM THE EAST INDIES. 


32> 


a valid and good instrument. The arguments, there¬ 
fore, ot the Appellant that it is not recognizable 
under the provisions of Regulation V. of 1829, can¬ 
not he sustained.” The Court, for the above reasons, 
affirmed the decree of the Civil Court, and dismissed 
the appeal with costs. 

The Appellant afterwards presented petitions for 
review of judgment, and also for security from the 
Respondents for the mesne profits pending the suit, 
which the Sudder Court refused to entertain. 

From the decree of the 27th of November, 1851, 
the Appellant appealed to Her Majesty in Council. 

After the arrival of the transcript in England, the 
Appellant presented a petition under the provisions ot 
Madras Reg. VIII. of 1818, sec. 4, for an Order call¬ 
ing upon the Respondents to give security for the 
mesne profits, or, in the event of the Respondents not 
giving security, that the Appellant might be put in 
possession upon giving security, or in the alternative 
that the property might be attached pending the ap¬ 
peal. The petition, after stating that the Appellant 
had applied to the Sadder Dewavmy Court, that 
pending the appeal, the Respondents might be re¬ 
quired to give security, as prescribed by the 4th sec¬ 
tion of Mad. Reg. VIII of 1818, and setting forth 
the Circular Order of 1826, which the Court refused, 
as they were of opinion that the provisions of that Re¬ 
gulation did not apply to the case; alleged that as 
considerable time must necessarily elapse before judg- 

* Present: Members of the Judicial Committee ,—The Right 
Hon. 'Dr. Lushington, the Right Hon. T. Pemberton Leigh, the 
Right Hon. the Lonl Justice Knight Bruce, the Right Hon. Sir 
Edward Ryan, and the Right Hon. the Lord Justice Turner. 
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ment could be obtained upon the pending appeal, the 
Appellant had reason to fear, that unless security 
was directed to be given by the Respondents, the 
Appellant would be unable to reap the benefit of 
Her Majesty’s decision, if in her favour, the Respon¬ 
dents having already, as the Appellant was informed 
and believed, mortgaged part of the estate, though they 
were still in possession of the greater portion of the 
same: and the Appellant prayed that the Respondents 
might be ordered, within six weeks from the service of 
an order to that effect upon such of the Respondents 
as should be in possession of the property in dispute, 
to give full and sufficient security, in accordance with 
the above Regulation and Circular Order; and that 
the calculation upon such Order might be made from 
the date of the property coming into possession of 
the Respondents, and that the Appellant might have 
leave to come in at the beginning of each succeeding 
year and demand additional security for the net pro¬ 
ceeds of the past year, or, in the event of the Respon¬ 
dents not giving the required security within the 
period prescribed, that the property might be given 
over to the Appellant, pending the appeal, upon her 
giving such security, or, in default of the Appellant 
giving security within the like period of six weeks 
from the date of the expiration of the period to be 
assigned to the Respondents for giving their security, 
then that the estates might be attached, pending 
the appeal. 

Mr. E. J. Lloyd , Q. C., and Mr. Coryton, in 
support of the petition. 

The present application, though novel in its nature, 
is founded upon the case of Rajah Vassareddy Lntch • 
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me putty Naidoo (a), where the mischief now sought 
to be averted occurred, the property, pendente lite, 
being sold and the mesne profits lost. The refusal of 
the Sudder Court to exercise the discretion conferred 
on the Court by Mad. Reg. VIII. of 1818, sec. 4, 
will operate most prejudicially to the Appellant in the 
event of the decree being reversed, as no security for 
the mesne profits have been given.—(The Lord Justice 
Knight Bruce: Does that Regulation apply in this 
case? The Respondents were put in possession by 
the Collector, not by the Court.)—We submit thav 
the Judicial Committee, under this Regulation, in 
its ministerial, if not in its judicial character, has 
power to make tlie order sought for. 

The Lord Justice Knight Bruce: 

The Regulation under which this application is 
founded does not, in their Lordships’ opinion, apply 
to the present case, and, therefore, it will not be 
necessary to decide whether they have such a dis¬ 
cretion as the Appellant concludes we possess, of 
directing securities to be furnished by the Respon¬ 
dents. There is, in fact, no allegation in the petition 
that the Respondents have committed or are commit¬ 
ting waste, only a rumour of a mortgage of part of 
the estate. The case of Rajah Vassareddy Lutcli- 
meputty Naidoo has nothing to do with such an appli- 
tion as this, as their Lordships in that case only 
ordered their decree to be effectually carried into 
effect by the Court in India. 

The appeal now came on for hearing. 

(a) r> Moore’s 1ml. App. Cases, .‘100. 
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Sir Frederic Thesiger, Q.C., Mr. E. J. Lloyd , 

Q.C., and Mr. Coryton, for the Appellant. 

Two questions are involved in this case; first, whe¬ 
ther Appacooty Jyen gave the Appellant authority to 
adopt a son in the event which happened; and, se¬ 
condly, whether the Will and Codicil set up by the 
Respondents are valid and legal instruments. 

First. The presumption is strongly in favour of the 
supposition that Appacooty Jyen, being without a son, 
authorized the Appellant, his widow, to adopt one 
from their family in the event of the child of which 
she was then pregnant being a female, his spiritual 
welfare depending upon his being represented by a 
son, Huradhun Mookurjia v. Muthoranath Mookur- 
jia (a). This necessity is strongly shown by writers 
of the highest authority in India, 1 Strange's “Hindu 
Law,” pp. 7, 73, 76 (2nd Edit.), 1 W. H. Mac - 

naghten’s “Hindu Law,” p. 63, Inst, of Menu, 
ch. IX., pi. 107, Daya Bhaga, ch. XI. s. 1, pi. 31, 
F. Macnaghten's “Cons, on Hindoo Law,” p. 176, 
3 Colebrooke's “Dig. of Hindu Law,” pp. 294, 5, 
CrasUuirao Wassadewji v. Ragunath Harichandarji ( b ). 
The verbal authorization of the Appellant by her 
liusband, which is sufficient, 1 Strange's “Hindu 
Law,” p. 93, to adopt a son, is proved by the evi¬ 
dence of three witnesses, and the admission of that 
fact by the Respondents themselves in the exhibits 
filed. They even admit that they urged the Ap¬ 
pellant to exercise the power so conferred on her. 
Upon the adoption taking place, the child becomes 
heir of the deceased, and the widow’s title to her 

(а) 4 Moore’s Ind. App. Cases, 414. 

(б) Perry’s ‘‘Oriental Cases,” 150. 
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husband’s estate merges into that of guardian of the 
child, 2 Strange's “Hindu Law,” p. 127, Dhurm Das 
Pandey v. Mussimiat Shama Soondri Dibiah (a). As 
Y power had been given to the widow to adopt a son, 
Appacooty Jyen was, by the Hindoo law, incompetent 
to make any testamentary disposition. 

Second. Neither the factum of the Will and Co¬ 
dicil, nor the mental capacity of the Testator, are 
sufficiently established by the evidence. The wit¬ 
nesses prove that the state of his health was such as 
to affect his mind, rendering him incapable of exer¬ 
cising testamentary power at the very time when it 
is alleged he executed these instruments; he, at that 
time, being in a state of delirium and insensibility. 

A 

In such a condition, even if he executed the Will 
and Codicil, he must have been under such in¬ 
fluence as would make the instruments void if to the 
prejudice of the Appellant. Decisive proof of the 
complete absence of influence and excitement must 
be proved, Dodge v. Meech (&), Cartwright v. Cart¬ 
wright (r), Inst it. lib. 2, tit. 12, sec. 2. The evidence of 
the execution by the Respondents’ witnesses, moreover, 
is contradictory, and inconclusive: and considering 
1 lie facility of obtaining evidence, and the value of 
Hindoo testimony, is quite unworthy of credit. Three 
only of the attesting witnesses are produced, and 
their testimony, which is contradictory in itself, fails 
to establish the validity of these documents; the Ap¬ 
pellant’s witnesses depose to these papers being 
forgeries. The onus probandi undoubtedly lies upon 
the Respondents, who set up these instruments. 
Assuming, however, that the Will and Codicil were 

(a) 3 Moore’s Iml. App. Cases, 220. (6) 3 Hag:g. Ecc. Rep. 620. 

(r) 1 Phill. Ecc. Rep. 90. 
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actually executed, they are void at law, a Will or 
testamentary power being wholly foreign and re¬ 
pugnant to the Hindoo Law prevailing in Madras , 
1 Strange's “Hindu Law,” p. 254, Mad. Reg. V. 
of 1829. The Sudder Courts in Madras have 
decided that such an instrument is illegal and 
void (a). There is, besides, another fatal objec¬ 
tion, which is, that Appacooty Jyen had no power 
to alienate the ancestral property; without the con¬ 
sent of his heirs he could not do so by deed, much 
less so could he by Will, which is not known to the 
Hindoo law. By the Hindoo law, ancestral pro¬ 
perty of an undivided family belongs to the family in 
common, and not to the head of it alone, 1 Strange's 
“Hindu Law,” pp. 2, 17, 19, 199, 349; The Mitac- 
shara, ch. i. s. 1, Daya-Crama-Sangraha, fo. 94. 
The distinction as between ancestral and self-acquired 
property, as affected by Wills, is fully recognised by the 
Courts in Madras (b). Tn the event of the Respon¬ 
dents defeating her right to adopt, the Appellant, as 
widow of the deceased without male issue, is sole 
heir to his movable and immovable property, as she 
takes before the daughters, 1 Strange's “Hindu 
Law,” p. 133, Keervt Sing v. Koolahnl Sing (c), Cossi- 
nauth By sack v. Hnrrosoondery Dossee (d). 


Mr. Wig ram, Q.C., and Mr. Forsyth, for the 
Respondents. 


First. The title of the Appellant to maintain this 
suit is founded upon the alleged adoption. Now, 
there . is no evidence, or even an allegation in the 


(a) Decisions Sudr. Udalut, Mad., vol. i. pp. 27. 111. 

( b ) Decisions Sudr. Udalut, Mad., vol. ii. pp. 61. 193. 271. 

(c) 2 Moore’s Ind. App. Cases, 331. (d) Morton’s Dec. 85. 
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pleadings, that she has adopted a son for her deceased ,8 s 6, 
husband. If she had adopted a son, she has no title, nagalutch- 
as widow, to institute this suit, as, by the Hindoo law, ^ ^* ,MAL 
the act ot adoption divests the property from the widow nadaraja 
and vests it in the adopted son, Dhurm Das Pandey CHFTTY * 

' r * ^Fussutnat S h am a Soondri Dibiali (ft), Ft wig am a v. 

Atchama (b) ; her title to sue could only have been in 
the character of guardian of the son. In any view 
she cannot succeed in this suit, as it is not shown 
that she is her deceased husband’s heir. We admit 
that a widow may, in some circumstances, succeed to 
her deceased husband’s property, 1 Strange's “Hindu 
Law,” p. 121, but the case of Keerut Sing v. Koo- 
lalnd Sing (c), cuts it down to a life estate; but here 
tiie husband, by the exercise of a testamentary power, 
has defeated her title altogether,—[Sir William 
Maule: The Appellant does not treat the case as 
one ot adoption, but as having the power to adopt.] 

The question ot (he Appellant having adopted a son 
is only raised here upon the petition of appeal.—[Mr. 

Pemberton Leigh: It is not pleaded that she exercised 
such a power, supposing she had the authority of her 
husband to adopt. Upon a record so framed we can¬ 
not, upon appeal, determine the question of adoption, 
even if such a power had been given.] 

Second. Then the sole question remaining is the 
validity of the Will and Codicil. The evidence esta¬ 
blishes the due execution of these instruments. The 
position and character of the Respondents, who are 
mere trustees, and have no interest under the Will, 
but to carry into effect the charitable intentions of 
the Testator, their readiness to sanction an adoption, 

(a) 3 Moore’s Tml. App. Cases, 229. (b) 4 Moore’s Ind. App. Cases, 1. 

('*) 2 Moore’s Ind. App. Cases, 331. 
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if power to adopt could be shown to have been 
given, at once proves their disinterestedness and 
their conviction of the genuineness of these instru¬ 
ments. The charge of forgery as against them, or 
undue influence in obtaining the execution of 
the Will and Codicil, is not entitled to any credit, 
being contrary to probability as well as fact. It 
is perfectly competent, by the Hindoo law, as at 
present prevailing, for a Hindoo to make a Will. 
Muir as Lachmia v. Chalekany Vencata Rama Jagga- 
nadha Row (a), Maulravze Vencata Vurdiah v. Maul - 
rauze Lutchmia (b), are express authorities upon that 
point, and relate to the Presidency of Madras . It is 
also recognised by Mad. Reg. XXV. of 1802. A 
distinction is attempted to be made by the Appel¬ 
lant between acquired and ancestral property, and 
it is argued that the Testator could not by Will 
alienate ancestral property. No such distinction, 
however, exists. The foundation of the testamentary 
restriction rests upon the Hindoo law of an undivided 
family; kinsman and coparceners having a right which 
cannot be divested without their consent. The Mitac - 
shara , ch. i., sec. 1, pi. 30. But here the Testator was 
without kinsman or coparcener, and, in the absence of 
male descendants, he provides for the maintenance of 
his wife and daughter, and some female relations. In 
such circumstances it was competent for him to make 
a Will, devising ancestral property. The Pundits who 
have been consulted, and the Courts in India, have 
held upon their exposition of the law, that he had 
such a power, and this Court will not willingly reverse 
such decisions, operating as it does sq beneficially by 
recognising the power of a Hindoo disposing of pro- 

fa) 2 Moore’s Ind. App. Cases, 54. ( b ) 1 Mad. Decisions, 438. 
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perty by Will in Madras. We concede that where the l8 $ 6 - 
Mitacshara governs, a father cannot by Will exclude his nagalutch 
son. In considering the validity of a Will, it is neces- MEE ^ MMAL 
sarv to look to the disposing power a Hindoo has over nadai?aja 
his property, whether ancestral or otherwise. In Ben- CHETTV * 
gal, a Hindoo may leave by Will, or bestow by deed of 
gift, his possessions, whether inherited or acquired. 2 
Strange’s “Hindu Law,” p. 438, Midlick v. Midlick (a). 

1 Motley’s Dig., tit. “Will,” pp. 612, 616. The only 
restriction, according to Colebrookc, a great authority, 

2 Strange’s “Hindu Law,” p. 435-6, is, if the Testator 
lias so*ns. So in IMadras he can dispose by act, inter 
vivos. Bung ant a v. Atchama (b). There is no reason 
why the Will of a Hindoo devising ancestral estate 
should not be treated as a conveyance. Tt is of little 
importance by what name the instrument or declara¬ 
tion by which a Hindoo governs the disposition of his 
property after his death is, whether it is called a Will or 
a deed. In Scotland (c) heritable property cannot be 
devised by Will, it must be by a trust disposition; which 
is, in fact, a conveyance. In the like manner it is com¬ 
petent to a Hindoo to make a gift of his property by 
deed, inter vivos , which is in the nature of a Will. 

1 Strange’s “Hindu Law,” pp. 17, 18, 258. Eshan- 

clnnid Bai v. Eshorcund Bai (d), Srcenarani Bai v. 

Bbya Sha (e). Tt would not perhaps be good if given 
to one son to the exclusion of the other sons. Sham 
Sn>gh v. M assn mat Mn raster (/). Now if a Hindoo 
('an give, sell, or run in debt, so as to affect his 
ancestral property and render it liable to an exe¬ 
cution, he surely must have a power of disposing of 

in) 1 Knapp’s P. f\ Cases, 245. (h) 4 Moore’s Ind. App. Cases 1. 

(c) See Bell’s Diet, of Law of Scotland, tit. “Will.” 

(d) 1 Ben. Sud. Dew. Rep. 2. (e) 2 Ben. Sud. Dew. Rep. 29 

(/') 3 Moore’s Ind. App. Cases, 191. 
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gopoo Ch ' L See- ly pl ‘ 27 ' If the decision of the Court 
nadaraja- below be reversed, it will go to the extent of holdina- 

CHETTY. , • . . . ° 

that m no circumstances m Madras can a Will by a 
Hindoo devising ancestral estate be valid. 


Mr. E. J. Lloyd, in reply. 

It is inconsistent with, and repugnant to, the 
spirit of the Hindoo law which is in force at Madras , 
to allow such a testamentary disposition as this. 
I 1 he Hindoo law, in fact, knows no such instrument 
as a Will. 1 Strange's “Hindu Law,” p. 254. Mad. 
Keg. V. of 1829 expressly prohibits the exercise of 
such a power. The cases referred to by the Respon¬ 
dents relating to Wills do not apply, as they are 
either founded upon the authorities prevailing in 
Bengal, which are not received as law in Southern 
India, or, as in the case of Mulraz Lachmia v. 
Chalekany Vencata Lama JagganadJia Row (b), relate 
to self-acquired property, 1 Strange's Hindu Law, 
]). 268, which point is not now in contention. The 
objection here is confined to the validity of a Will 
devising ancestral estate. It has been recentlv held 
in Madras that such a Will is a nullity and of no 
force ( c ). Such a restriction is not peculiar to Southern 
India; an instrument devising real estate would be 
void by the law of Scotland. And so it would be 
by the English law, as in this case there is a devise 
• of real estate to charitable purposes, which would be 
void by the Statute of Mortmain. The judgment of 
the Court below is founded upon the opinions of the 





(tf) 3 Moore’s Ind. App. Cases, 745. 

(b) 2 Moore’s Tnd. App. Cases, 54. 

(r) Decisions Sadr. Udahit, Mad., vol. i. p. 27. 
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Pundits , who, contrary to the Regulations, have cited 
no authorities to support their opinions, which, in a 
, case of such importance as the present, shows the 
X necessity of the Court being governed by the ancient 
and undoubted law of India , which restrains aliena¬ 
tion by a testamentary power. 

Their Lordships took time to consider their judg¬ 
ment. which was now delivered bv 

The Right Hon. T. Pemberton Leigh: 

The question to be decided in this case is the 
right of succession to the property, moveable and im 
moveable, partly acquired and partly ancestral, of a 
Hindoo named Appacooty Jyen. He died on the 
4th of September, 1844, at Combaconum, within 
the Presidency of Madras; and by the Hindoo law, 
as it prevails in that Province, the questions which 
arise in this case are to be determined. 

The Appellant, who was Plaintiff in the Court 
below, is the widow of Appacooty Jyen , and it is 
not disputed, that, as such, she is the sole heir to 
his property, both moveable and immoveable. The 
Respondents, however, insist that the Appellant’s 
title, as heir-at-law, is displaced by a Will and 
Codicil, executed by her husband before his death; 
and the genuineness of those instruments, and their 
validity in point of law, if genuine, are the material 
questions for their Lordships’ consideration. Tt is 
contended by the Appellant that both these instru¬ 
ments are forged; that at the time when thev are 
respectively alleged to have been executed, the sup¬ 
posed Testator was insensible; and that if they are 
held to be established by the evidence as genuine, 


1856. 


nacalutch- 

MEE UMMAL 
v. 

GOPOO 

NadaraJa 

(' HETTY. 


3rd /\piil, 
1X56. 



338 


CASES IN THE PRIVY COUNCIL 


1856. 


Nagalutch- 
MEE UMMAL 

V. 

GOPOO 
NADARAjA 
C HETTY. 


they are, by the Hindoo law, as it prevails in the 
Presidency of Madras , inoperative as to all ancestral 
property of the Testator. 

Another matter was put in issue in the Courts 
below, - with respect to which their Lordships inti 
mated at the hearing, that they could not upon 


this record .pronounce any direct decision. It is 
alleged by the Appellant in her plaint, that her 
husband enjoined her, in the event of the child 
with which she was pregnant, at his death, not 
proving to be a male, to adopt a son to be chosen 
by herself. As no adoption according to this power 
was ever suggested in the Courts in India to have 
been actually made, their Lordships were of opinion 
that the question, whether the power to adopt had 
been really given, could not be decided upon this 
appeal. Tt was thought, however, bv the Counsel 
on both sides, that the adoption and the test? 
mentarv dispositions were so inconsistent with each 


other that they could not stand together. To the 
extent to which the adoption, if proved, may affect 
the evidence as to the testamentary instrument, 
it will be necessary for their Lordships to examine 
the proofs in support of it. The onus of proving 
the Will and Codicil is, of course, upon the 
Respondents, who relv upon them. 

Appacooty Jyen himself was an adopted son. At 
the time when the disputed instruments are said 
to have been made, he was in his twentv-second 

vear: he had a wife, the Appellant, and one 

• • 

daughter, about four years of age; and his wife 
had been for some months pregnant with another 
child, born after his death; he had several female 
relations living in his house, widows of different 
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members of the family into which he had been 
adopted; lie had some considerable property, move- 
able and immoveable, and of that portion, of the 
latter which had come to him from his ancestors 
a part had been regularly applied by them to the 
maintenance of certain religious and charitable 
establishments, which it seems they had founded. 
This usage had been continued during his life by 
Appacooty Jyen , and one of the gentlemen afterwards 
named as trustees in the alleged Will had been 
entrusted by Appacooty Jyen with the superintendence 
of these charities. 

In this state of his family and circumstances, in 
the month of August, 1844, he was attacked by 
the illness which terminated in his death. Astro¬ 
logers had foretold that his life would be in great 
danger in the twenty-second year of his age, which 
he had then attained; and it is alleged by the 

Respondents that the sick man, anticipating his 
death, made, on the 28th of August , the Will, the 

validity of which is now to be decided. Bv that 

instrument he directed that the agents then in the 
management of his estates should be continued, 

and, in substance, he appointed the Respondent, 
Nadaraja Chetty, and a gentleman named Chinnap- 
pavien (who has died since the institution of the 
suit), trustees of his property; he directed provision 
to be made for the maintenance of his widow and 
his female relations; for his daughter then born, 
and for the child to be born according as it might 
prove to be a boy or a girl; and he directed that 
the several charities which he was in the habit of 
supporting should be continued by his trustees, but 
he made no provision for the event of any boy 
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lSs6 j being adopted by his widow, nor any allusion to 
nagalutch- his having given her any such power of adoption. 

v. By this Will, though he had provided for the 

nadaraja •maintenance of the several female members of his 
c heity. family, he had not made provision for their residing 

apart from each other in the event of their dis¬ 
agreement; this not improbable contingency was 
suggested to him, and it is said, that on the 3rd 
of September , 1844, the day before his death, he 
executed a Codicil to his Will, by which he allotted 
separate residences to his wife and other female 
relations, and bequeathed to charities a larger por¬ 
tion of his property than they could have claimed 
under his Will; but as regards the adoption, the 
Codicil is equally silent with the Will. 


The trustees under these instruments take no 
personal interest whatsoever under them, unless the 
administration of the charities can be considered 
as such: they are persons in a respectable station 
of life, of good property, connected with the 
Testator, trusted by him in his lifetime, and who, 
after liis death, so far from showing any improper 
eagerness to maintain these instruments, were will¬ 
ing, and indeed anxious, that the widow should 
exercise her supposed power of adoption, by which 
their operation would have been in a great measure 
defeated. This power they state that, from the 
representations made to them, they at one time be¬ 
lieved her to possess, although they w r ere after¬ 
wards satisfied that such belief was erroneous. 
The transaction, in respect of which an imputa¬ 
tion is attempted to be cast upon Chinnappavien, 
appears to their Lordships fully explained. 

The Will and the Codicil are attested; the first 
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by seven, the latter by ten witnesses, including 1856 . 
the individual who wrote them; many of those nagalutch- 
witnesses, though not all, have been examined; EE ^* JMAI ' 
they are several of them of a class superior to .s^Suraja 
that from which Hindoo testimony generally pro- CHETTV * 
ceeds; their evidence seems open to no other ob¬ 
jection than may reasonably be accounted for from 
the length ot time which had elapsed between the 
date of the transactions deposed to, and the period 
when the witnesses were examined, and there are 
not wanting incidental circumstances noticed in the 
argument at the Bar, which strongly confirm the 
accuracy of the accounts which they give. Now 
these witnesses, one and all, depose to the fact of 
the signature of these papers, to tlieir being written 
from the dictation of the Testator, and to his per¬ 
fect mental capacity at the time when they were 
executed. 

Against this testimony, there is really, when it 
comes to be examined, no evidence whatever. 

Three witnesses are called, who say that they saw 
the Testator in the afternoon or evening of the day 
on which lie died, and one says he was then insen¬ 
sible, and that he, the witness, was told that he 
had been insensible for ten or fifteen days: another 
swears, that when he saw the Testator lie was 
not insensible, for he says, that the Testator de¬ 
sired the witness to feel his pulse, who did so, and 
told him that he would come and feel it again 
when the fever had abated: the third says, that 
when he called to see Appacooty Jyen, between 
two and three in the afternoon, he was lying speech¬ 
less, and that the witness was told by Chinnappavien 
that lie fofld been insensible for several days. That 
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nagalutch- his death, which occurred in the evening of the 
mee Ummal 4 :th of September , is stated by the Respondents' 

na G d°a P ra°ja Witnesses, and not one of the Appellant’s witnesses 
c hetty. a f£ ec ts to say that he had any personal knowledge 

of the state of the Testator at the time when either 

the Will or the Codicil was executed. 

The evidence of two witnesses, who state that 
* they were invited to attest these instruments after 

the death of the Testator, is wholly unworthy of 
credit, and has been treated by the Judges in the 
Court below with proper disregard. 

There appears, therefore, not the slightest reason 
for dissenting from the opinion of the Judges in 
the Court below, who had, both in the Zillah and 
the Sadder Court, been satisfied of the genuineness 
of these instruments, unless it can be found on clear 
proof of the power of adoption and the incon¬ 
sistency of such power with the contents of these 

instruments. 

But their Lordships have sought in vain for any 
such proof. There is no doubt that, at some time 
after the Testator’s death, the female relatives of 
the Testator represented that a power had been 
o-iven by the Testator to the widow to adopt a 
boy of their family, and that the trustees, believing 
it, had wished such adoption to be made, and that 
the widow refused to make it; but of evidence 
that any such power was really given by the Tes¬ 
tator, there is none worthy of the least attention. . 

The allegation in the plaint by the Appellant is, 
“that in the early part of the month of August , 
1844 , when she was eight months pregnant with a 
second child, her husband had a severe attack of 
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fever and ague; and in order that lie might obtain 
happiness in the next world, he authorised her, in 
the presence of certain parties, to adopt a boy to 
r 1 be chosen by herself, in the event of her expected 
child being born a girl.” This religious feeling 
is so much in accordance with the tenets and 
prevailing sentiments of Hindoos, that the state¬ 
ment in itself bears no mark of improbability. 
But, when the evidence is referred to, it is quite 
ol' a different character from that which the plaint 
alleges. It consists of witnesses who depose to 
hearing the Testator say, by way of consoling his 
widow, who was deeply distressed at the prospect 
of his^ death, that she should not be so much 
grieved; that she would produce a son, and, if not, 
she could adopt one. Surely this is not the lan¬ 
guage which would be used by a person who, on 
the prospect of death, with a view to the salvation 
oi his soul, was at that moment laying injunctions 
on his widow for the performance of a solemn and 
important duty. It is not necessary to impute 
perjury to the witnesses; they are speaking after 
the lapse of several years to words which they 
probably misunderstood, or had forgotten, if such 
words ever were used at all, which is very doubtful; 
they could not have been intended to give the 
authority, but must have referred to something 
either already done, or thereafter to be done, by 
the Testator. 

The question at present only is, whether their 
Lordships can say that the evidence as to the power 
of adoption is so strong as to induce them, upon 
that ground, to disbelieve the testimony in favour 
of the Will and Codicil, which certainly are not 
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1856. very consistent with it. Their Lordships can come 

s V ■ * / ^ ^ 

nagaiajtch- to no such conclusion. If an adoption has been 
mee ummal or should he made, and any claim should be ad- 

nadaraja vance d by the person so adopted, such claim will 
c hetty. have to be decided upon the evidence which may 

then be produced. It is sufficient for the present 
purpose to say that - their Lordships do not mean 
in the smallest degree to invite or to encourage 
any such claim. 

The Will and Codicil being established as the 
acts of the Testator, must, without doubt, take 
effect as to all property of his not ancestral ; the 
question is only as to their operation on that which 
is ancestral, and this, in truth, is the only point upon 
which any reasonable doubt can be raised. 

It must be allowed that in the ancient Hindoo law, 
as it was understood through the whole of Hindostan, 
testamentary instruments, in the sense affixed by 
English lawyers to that expression, were unknown; 
and it is stated by a writer of authority (Sir Thomas 
Strange) that the Hindoo language has no terms 
to express what we mean by' a Will. But it does 
not necessarily follow, that what in effect, though 
not in form, are testamentary instruments, which 
are only to come into operation and affect property 
‘ after the death of the maker of the instrument, were 
equally unknown. However this may be, the strict¬ 
ness of the ancient law has long since been relaxed, 
and throughout Bengal a man who is the absolute 
owner of property may now dispose of it by Will 
as he pleases, whether it be ancestral or not. This 
point was resolved several years ago by the concur¬ 
rence of all the judicial authorities in Calcutta, as 
well of the Supremo as of the Sadder Court. No 
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doubt the law of Madras differs in some respects, 
and, amongst others, with respect to Wills, from that 
of Bengal. Hut even in Madras it is settled that a 
Will of property, not ancestral, may be good; a 
decision to this effect has been recognised and acted 
upon by the Judicial Committee, and, indeed, the 
rule oi law to that extent is not disputed in this 
case. 

If, then, the Will does not affect ancestral pro¬ 
perty, it must be, not because an owner of property 
by the Madras law cannot make a Will, but because, 
by some peculiarity of ancestral property, it is with¬ 
drawn from the testamentary power. 

It was very ingeniously argued by the Respondents’ 
Counsel, that in all cases where a man is able to 
dispose of his property by act, inter vivos, he may 
do so by Will; that lie cannot do so when he has 
a son, because the son, immediately on his birth, 
becomes coparcener with the father; that the ob¬ 
jection to bequeathing ancestral property is founded 
on the Hindoo notion of an undivided family; but 
that when there are no males in the family the 
liberty of bequeathing is unlimited. 

It is not necessary for their Lordships to lay down 
so broad a proposition; they think it safer to coniine 
themselves It) the particular case before them. Under 
the circumstances of Testator’s family, when he 
made his Will and Codicil, and having regard to 
the instruments themselves, the Pandits, to whom this 
question was properly preferred by the Court—the Pun¬ 
dits of the Sadder Dcivanng Adaivlut —have declared 
their opinion, that these instruments are sufficient 
to dispose of ancestral estate; that opinion has been 
affirmed by two Judges successively, of whom it is 
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but justice to say that they appear to have examined 
the subject very carefully, and, after much con¬ 
sideration, to have pronounced very satisf actor;/ 
judgments, though in one 011 two incidental obser¬ 
vations which have fallen from them, their Lordships 
may not entirely concur. 

Their Lordships must advise Her Majesty to affirm 
the decree complained of, with costs. 


Sreemutty Rabutty Dossee - - - Appellant, 

On appeal from the Supreme Court at Calcutta. 

AND 

IIadanauth Sein and others - - Respondents * 

Priii / Council—Appeal to—Failure of appellant to take steps to prose¬ 
cute—Right of respondent to apply for dismissal . 

An appeal was allowed in October, 1854, by the Supreme Court at Cal¬ 
cutta to England. After the allowance of the appeal no further steps 
were taken by the Appellant. Til March, 1850, the Judicial Committee, 
upon a certificate of the Registrar of the Supreme Court that no fur¬ 
ther proceedings had been taken after the Order allowing the appeal, 
dismissed the appeal, at the instance of the Respondents, for want of 
prosecution. 


This was a petition by the Respondents to dismiss 
the appeal for want of prosecution. The appeal 
was allowed by the Supreme Court at Calcutta on the 

* Present: Members of the Judicial Committee ,—The Right 
Hon. Dr. Lushington, the Right Hon. T. Pemberton Leigh, and 
the Right Hon. Sir Edward Ryan. 


Assessor,—Sir Lawrence Peel. 
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26th of October , 1854, but no further proceedings had ,8 s6. 
been taken since that time by the Appellant. A cer- Skbsmutty 
tificate of the Registrar of the Supreme Court certi- I dossee Y 
r fving that no steps had been taken since the date of kadanauth 
the order granting the appeal was hied. Sein * 

Mr. B. Palmer , Q. C., (with whom was Mr. 

Leith), in support of the motion, 

Insisted, that as a year and a day had elapsed, the 
appeal must be taken to have abated.— [Mr. Pem¬ 
berton Leigh: Have we jurisdiction? There has 
been no petition of appeal presented, and no reference 
ot the appeal to us.]—The Supreme Court considers 
itself functus officio , after leave to appeal to England 
has been granted. 

The Right Hon. Dr. Lushington : 

Their Lordships would have felt very great difficulty 
in this application if this petition had not been referred 
to us, but as it has been referred, we are of opinion 
that we can dismiss the appeal for want of prosecu- 
. tion, which we hereby order. 


a a 2 
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Arpaseer Cursetjee 

X 


AND 


Perozeboye 


- - - . Appellant, 


- - Respondent .* 


On appeal from the Supreme Court at Bombay. 

Supreme Court (Bombay) Charter (1823)— Ecclesiastical Jurisdic¬ 
tion—Applicability of English Ecclesiastical law to Parsees—Suit by 
Parsee wife for restitution of conjugal rights — Maintainability. 


The Bombay Charter of Justice (Bee. 1823) gives the Supreme Court 
“full power and authority to administer and execute, within and through¬ 
out the town and Island of Bombay , and the limits thereof, and the fac¬ 
tories subordinate thereto, &c., upon all persons so described and dis¬ 
tinguished bv the appellation of British subjects, as aforesaid, there re¬ 
siding, the Ecclesiastical law, as the same is now used and exercised in 
the Diocese of London , in Great Britain, so far as the circumstances and 
occasion of the said town, island, territories, and people shall admit and 
renuire. ** 

Suit on the Ecclesiastical side of the Supreme Court at Bombay by 
wife against husband for restitution of conjugal rights and for main¬ 
tenance. Protest by the husband, that the parties were Parsees professing 
the religion of that sect, and that the Court had no jurisdiction to 
administer towards them the Ecclesiastical law as at the date of the 
Charter was used and exercised in the Diocese of London. Upon appeal, 
Held: (reversing the judgment of the Court below, and maintaining 


12th & 14th 
April, 

1856. 


In this case the appeal was brought from a judgment 
of the Supreme Court at Bombay , which overruled a 
protest entered by the Appellant against the compe¬ 
tency of that Court to entertain a suit instituted 
against him by the Respondent, his wife, for restitution 
of conjugal rights. The Appellant and Respondent 
were Parsees, and natives of the Island of Bombay. 


On the 7th November , 1853, the Respondent filed 
a libel against the Appellant on the Ecclesiastical 
Side of the Supreme Court of Bombay , pleading, first, 
that in the month of May , 1830, a marriage accord¬ 
ing to the laws and uses among Parsees, and agreeably 


♦Present: Members of the Judicial Committee ,— The Right 
Hon. Dr. Lushington, the Right Hon. T. Pemberton Leigh, and 
the Right Hon. Sir Edward Ryan. 

Assessor,—Sir Lawrence Peel, 
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the protest) that the Supreme Court of Bombay,, on its Ecclesiastical 
side, had no jurisdiction to entertain such a suit, as there existed such 
a difference between the duties and obligations of a matrimonial union 
among Parsecs from that of Christians, that the Court, if it made a 
decree, had no means of enforcing it, except according to the principles 
governing the matrimonial law in Doctors’ Commons, which were in 
such a case incompatible with the laws and customs of Parsecs. 

Quaere: Whether, in such circumstances, the Supreme Court can, on 

its civil side, give relief to the wife? 

to the rites and ceremonies of the Parsees’ religion, 
was duly had and solemnised between the Respondent 
and the Appellant, the Respondent being a daughter 
of the late Framjee Cowasjee Banajee of Bombay, 
Parsee merchant and inhabitant, deceased, and the 
Appellant being a son of Cursetjee Ardaseer, late of 
Bombay, Parsee merchant and inhabitant, deceased. 
Secondly, that after the celebration of the marriage, 
the Respondent, by reason of her tender years, conti¬ 
nued to live and reside with and under the protection 
of her father, and separate and apart from her husband, 
until the month of February, 1833, when the Re¬ 
spondent, having attained her age of puberty, quitted 
her father’s roof, and she and her husband then 
came together, and the marriage was then consum¬ 
mated between them. Thirdly, that some time in 
the course of the year 1835, the Respondent paid 
a visit to her father, with the consent and ap¬ 
probation of her husband, and while on such visit 
was taken seriously ill, when she was visited by 
her husband, and was treated by him with conjugal 
kindness, and that, on her recovery from her illness, 
she returned to the house of her husband, and was re¬ 
ceived and treated by him then as his lawful wife; but 
that after a short residence and cohabitation with him, 
the Respondent, with the consent of her husband, paid 
another visit to her father, with the intention of return¬ 
ing to her husband when requested by him so to do, 
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and that the Appellant, while his wife was on such last- 
mentioned visit to her father, having neglected to in¬ 
vite her back to his house for a considerable period of 
time, and the Respondent being* desirous of returning* 
to her husband, her father requested him to send for 
his wife, which he refused or neglected to do; that 
subsequently, the Respondent, through her relations 
and friends, applied to her husband to the like effect, 
and that especially her father, on the 3rd of July , 
1843, wrote to the Appellant’s father a letter in which 
he desired and requested him to endeavour to induce 
the Appellant to receive back his wife, but that he 
refused to comply with his request, and the Respon¬ 
dent, on the 3rd of July, 1843, proceeded to the 
house of her husband, but after a short stay there 
was obliged to quit it from his violent conduct and 
demeanour towards her, he refusing to permit her to 
remain in his house and forcibly expelling her from 
the same. Fourth, that the Respondent, during the 
lifetime and up to the time of the death of her father, 
continued to live in his house in consequence of the 
continued refusal of her husband to take her back 
and maintain her, and was maintained and supported 
by and at the expense of her father. Fifth, that 
since the death of her father, which took place on 
the 12th of February, 1851, the Appellant had re¬ 
fused to receive the Respondent, or to allow her 
any maintenance, and that she had been obliged to 
support and supply herself with the necessaries of 
life, by the sale from time to time of her jewels and 
furniture, and by the occasional assistance of her 
friends, and had frequently been in great distress 
for want of money to pay her monthly bills for rent 
and the other necessaries of life, and had been obliged 
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to contract debts on such account to a large amount, 
and was, and had been for some time past, in very 
needy and destitute circumstances, and without the 
means of providing- herself with the necessaries of life. 
Sixth, that since the death of her father, the Appel¬ 
lant, though he had never been divorced from the 
Respondent, went through the form and ceremony of 
*a second marriage with one Bhiccoyjee, a daughter 
of one Dorabjee Dadabhoy, of Bombay, Parsee inhabi¬ 
tant, and had for some years past been and was then 
living with her as man and wife, and had had several 
children by her, and had repudiated the Respondent, 
his lawful wife, without any just cause; and the libel 
prayed that the Respondent’s husband might be 
ordered to take back his wife, and treat her with con¬ 
jugal kindness, or, if the Appellant should not con¬ 
sent, to pay her Rs. 1,000 per month for the period of 
hei natuial lite, or a suitable maintenance for her, to¬ 
gether with the arrears of such maintenance from the 
3rd ot July, 1843; then that an account might be taken, 
under the directions of the Court, of the Appellant’s 
property, moveable and immoveable, as well as that 
embarked in his trade or business, together with the 
profits thereof, and that such suitable maintenance 
miglit be made to the Respondent thereout, as the 
Court should, under all the circumstances of the case, 
declare the Respondent, as the lawful wife of the 
Appellant, to be entitled to. 

The Appellant filed a protest against the compe¬ 
tency of the Court to entertain the suit, alleging that 
the Respondent and the Appellant were respectively 
born in the Island of Bombay, and were Parsees, pro¬ 
fessing the religion of Zoroaster, commonly called the 
Parsee religion, and were respectively descended from 
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the race of Parsees inhabiting Goozerat in India , and 
were not respectively descended from Parsees born or 
residing within any of Her Majesty’s dominions other 
than the territories under the government of the East 
India Company in India, and were not respectively 
persons who, prior to the date of the Letters Patent 
establishing the Court, had been described or dis¬ 
tinguished in the Royal Charters of Justice for Bombay • 
by the appellation of “British subjects,” and that 
the Court was incompetent to take cognizance of or 
proceed in the suit, or to administer towards and 
upon the Promovent or Impugnant the Ecclesiastical 
Law as the same, at the date of the Letters Patent 
establishing the Court, was used and exercised in the 
Diocese of London in Great Britain. vv, 

The protest was argued on the 9th of January , 
1854, and on the 5th of Jidy following, the Chief 
Justice, Sir William Yardley and Sir Charles Jackson, 
the Puisne Judge, disagreeing in opinion, delivered 
their judgments, seriatim. 

The judgment of Sir William Yardley, the Chief 
Justice, certified and returned by him to the Privy 
Council, as containing the reasons for his judgment, 
after setting forth the pleadings, proceeded thus: 
“The question which is raised by this protest is, 
whether the Court has Ecclesiastical jurisdiction in 
matters relating to the marriage state over persons 
of the Parsee religion, who are natives and inhabi¬ 
tants of the town and island of Bombay. If the 
Court has such jurisdiction, this protest must be 
overruled; if not, it must be allowed. 

“At the time this case came on for argument I en¬ 
tertained, and I confess I still entertain, great doubt 
whether the Impugnant ought to be allowed again to 
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raise this question by protest, inasmuch as in the year 
1843, when a suit precisely similar to the present was 
instituted against him by the same Promovent, lie 
then put in the same protest, which, after solemn 
argument, was overruled in an elaborate and careful 
judgment by Sir Ershine Perry , then Puisne Judge of 
the Court ; the Chief Justice, who had been prevented 
by illness from hearing the argument, fully concurring 
in the conclusion that the Ecclesiastical jurisdiction 
did extend to Parsees, as appears by a full report 
recently published by Sir Ershine Perry in his collec¬ 
tion of Oriental Cases, and that decision has been 
followed in at least one other case, which is also re¬ 
ported in the same volume. Buchaboyc v. Merwanjee 
Nasserwanjee . (Oriental Cases, 73.) However, as this 
is an important question of jurisdiction, and the former 
decision does not seem to have been acted on by the 
Promovent in this case, and as my learned brother 
dissents from that judgment, I have thought it better 
not to content myself by merely referring to the 
former judgment, but to examine afresh the argu¬ 
ments which have been adduced on both sides of the 
question; but in so doing it is not my intention to 
travel over the same ground traversed by Sir Ershine 
Perry in his judgment, but to consider a few points 
in the argument which have been adverted to either 
not at all, or not so fully as their bearing on the ques¬ 
tion seems to demand. The Act, 4 Geo. IV., c. 71 
under the immediate authority of which the Charter 
establishing this Court was granted, after reciting that 
it might be expedient for the better administration of 
justice in Bombay , that a Supreme Court of Judica¬ 
ture should be established at Bombay , in the same 
form and with the same powers and authorities as 
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that now subsisting-, by virtue of the several Acts 
before mentioned, at Fort William in Bengal, enacts, 
by section 7, ‘that it shall and may be lawful for His 
Majesty, his Heirs and Successors, by Charter or 
Letters Patent under the Great Seal, to erect and 
establish a Supreme Court of Judicature at Bombay 
aforesaid, to consist of such and the like number of 
persons to be named from lime to time by His Majesty, 
his Heirs and Successors, with full power to exercise 
such Civil, Criminal, Admiralty, and Ecclesiastical 
jurisdiction, both as to natives and British subjects, 
and to be invested with such powers and authorities, 
privileges and immunities, for the better administration 
of the same, and subject to the same limitations, re¬ 
strictions and control within the said town and island 
of Bombay, and the limits thereof, and the territories 
subordinate thereto, and within the territories which 
now are or hereafter may be subject to or dependent 
upon the said Government of Bombay, as the said 
Supreme Court of Judicature at Fort William in 
Bengal, by virtue of any law now in force and unre¬ 
pealed doth consist of, is invested with, or subject to, 
within the said Fort William, or the places subject 
to or dependent on the Government thereof;’ and by 
section 17 of the same Act, it is declared and enacted 
(amongst other things), ‘that it shall be lawful for 
the said Supreme Court of Judicature at Bombay to 
be created by virtue of this Act, within the said town 
and island of Bombay and the limits thereof, and the 
factories subordinate thereto, and within the territories 
which now are or hereafter may be subject to or 
dependent upon the said Government of Bombay, and 
the said Supreme Courts are thereby required, with¬ 
in the same respectively, to do, execute, perform, and 
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fulfil all such acts, authorities, duties, matters and 
things 'whatsoever as the said Supreme Court of Fort akdaseer 
William is or may be lawfully authorised, empowered, CURSETJEE 
or directed to do, execute, perform, and fulfil within 
Fort William in Bengal aforesaid, or the places subject 
to or dependent upon the Government thereof . 9 

“I have been the more particular in setting* out 
these two sections, because upon the language of the 
7th section, as distinguished from that of the 13th 
Geo. III., c. 63, s. 13, under which the Supreme Court 
at Calcutta was erected, is founded an argument, that 
if the Court at Calcutta has Ecclesiastical jurisdiction 
over the natives of India residing within its jurisdiction, 
it does not thence follow that this Court has such 
jurisdiction, because the 7th section of the 4th Geo. 

1^., c. 71, only empowers the Crown to erect a Court, 
with the powers and authorities therein described, and 
that, therefore, we must look to the Charter itself to 
ascertain the extent of the jurisdiction conferred ; 
whereas by the 13th Geo. III., c. 63, sec. 13, it is de¬ 
clared that the Court to be erected 'shall have, 
and the said Court is thereby declared to have, full 
power and authority to exercise and perform all civil, 
criminal, admiralty and ecclesiastical jurisdiction, ’ 

&c. Now, I feel compelled altogether to dissent from 
this argument, for I think it impossible that the Legis¬ 
lature could more clearly have expressed its intention 
that the Court to be erected at Bombag should be a 
Court with jurisdiction co-extensive with that of the 
Supreme Court of Calcutta than it lias done in the 
17th section of the Act, which I have cited, and 
which seems to me to give, by relation, to the Court 
here, any authority and power which the Court at 
Calcutta may have derived from the language of the 
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13tli Geo. III., c. 63, sec. 13; ancl if that be so, the 
argument which goes to show that the decision of the 
Supreme Court at Calcutta in the Beebee Muttra's 
case (Clarke's Rules, p. 119) is no authority in this 
case, entirely falls to the ground, and we must 
take it, that if by virtue of the language of the Act, 
13 Geo. III., c. 63, the Supreme Court at Calcutta has 
the jurisdiction, this Court also, by virtue of the lan¬ 
guage of the 4th Geo. IV., c. 71, equally possesses it. 
But without for the present either adopting or reject¬ 
ing the view of Chief Justice Russell, as to the force 
and power of the words cited, let us proceed to ex¬ 
amine those clauses of our own Charter in which the 
jurisdiction of the Court is defined. 


“ The language of the clause of . the Charter 
granting Ecclesiastical jurisdiction is as follows:— 
‘And it is our further will and pleasure, and we 
do hereby, for us, our heirs and successors, grant, esta¬ 
blish, and appoint that the Supreme Court of Judica¬ 
ture at Bombay shall be a Court of Ecclesiastical 
jurisdiction, and shall have full power and authority 
to administer and execute within and throughout the 
town and island of Bombay, and the factories subordi¬ 
nate thereto, and all the territories which now are or 
hereafter may be subject to or dependent upon the 
said Government, and towards and upon all persons 
so described and distinguished by the appellation of 
British subjects as aforesaid there residing, the Eccle¬ 
siastical law, as the same is now used and exercised in 
the Diocese of London in Great Britain, so far as the 
circumstances and occasion of the said town, island, 
territories and people shall admit or require, and to 
that purpose we give and grant to the said Supreme 
Court at Bombay full power and authority to take 
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cognizance of and proceed in all causes, suits, and 
business belonging and appertaining to the Ecclesias¬ 
tical Court before the said Supreme Court of Judica¬ 
ture at Bombay, in whatsoever manner to be moved, 
as well at the instance or promotion of parties as of 
office, mere or mixed, against any of the said subjects 
residing in the said town, island, territories or dis¬ 
tricts, and which by the law and custom of the said 


Diocese of London are of ecclesiastical cognizance, and 
the said causes, suits and business, with their inci¬ 
dents, emergents and dependents, and whatsoever is 
thereto annexed and therewith connected, to hear, dis¬ 
patch, discuss, determine, and also to grant probates 
under the seal, &c., of the last wills and testaments of 
all or any of the said subjects of us, our heirs and 
successors, dying and leaving personal effects within 
the said town, islands, territories or districts respec¬ 
tively, and of all persons who shall die or have effects 
within the places aforesaid,’ &c., &c. 
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“The difficulty in the construction of this clause 
arises mainly upon the words ‘and towards and upon 
all persons so described by tlie appellation of British 
subjects and it is contended for the Impugnanr, 
that these words do not include any of the Asiatic 
inhabitants of the Island of Bombay, even though they 
and their forefathers may have been subjects of the 
Crown of Enyland for many generations; and this 
term ‘British subjects’ has undoubtedly given rise to 
much discussion; and an opinion of Sir Charles Grey 
has been cited from the Fifth Appendix to the Third 
Report of the Select Committee of tlie House of 
Commons on the Affairs of the East India Company, 
17th February to 6th October , 1831, in which, after 
admitting the great obscurity which the meaning of 
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the term, as used in various Acts of Parliament and 
Charters, is involved, he says, ‘Perhaps if I were 
asked what I myself should say approached to a 
criterion of any question whether a person is within \ 
the meaning of this expression as it is used in the 
Statutes and the later Charters, it would be, whether 
lie is a subject by any other title than that of birth 
within British India , and that if he is a subject in 
any other way he is a British subject according to 
the meaning of the Madras and Bombay Charters; 
but that if he lias no other claim than that of birth 
in British India , he is not.’ Sir Charles Grey then 
expresses himself, as it seems to me, very doubtingly 
upon the sufficiency of this definition or description; 
and certainly one does not see very clearly why the 
term ‘British subjects’ should be held to include 
any native, whatever his colour or race, of Jamaica , 
or any other dependency of Great Britain not included 
in the British Isles, and yet be held not to include 
persons born in an Island which lias been a depen¬ 
dency of the Crown since 1661, and the natives of 
which have, since that time, owed 110 allegiance to 
any other power; and I cannot help thinking that all 
Sir Charles Grey meant to say was, that such a con¬ 
struction might avoid many and perhaps most of the 
difficulties which have arisen from the use of the term. 

“It is further contended in argument, that the diffe¬ 
rence of the language of the clause of the Charter 
now under consideration, as to the granting of pro- 
bales, indicates an intention that the power to grant 
probates should have a more extensive application 
than the general Ecclesiastical jurisdiction granted by 
the first part of the clause, and that such intention is 
manifested by the words ‘and of all persons who 
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shall die or have effects within the places aforesaid,’ 1 * 56 . 
which words are not in the Calcutta Charter, and ardaseer 

C U RSliT j££ 

therefore it is argued those words were clearly intro- 
duced for the purpose of including the native subjects 
of the Crown in this Island, which clearly shows that 
it was not intended that the former part of the clause 
should apply to them. But are the words proper for 
this purpose? What are ‘the places aforesaid'/’ 

We must refer back to the former part of the clause, 
and we find that the places aforesaid are the ‘town 
and island of Bombay and the limits thereof, and the 
factories subordinate thereto, and all the territories 
which now are or hereafter may be subject to or de¬ 
pendent upon the said Government,’ which would 
now include the whole of the Bombay Presidency, 

and perhaps the newlv-acquired Province of Scinde. 

How, then, can it be for a moment contended that 
these words were introduced merely for the purpose 
of giving jurisdiction to grant probates of the Wills 
of the native inhabitants of the Island of Bombay? 

Probably the intention with which these words were 

introduced may have been to enable the Court to 
grant probate of the Wills of foreigners dying and 
leaving bona notabilia in the jurisdiction, ‘ or ’ mean¬ 
ing ‘and.’ But it is not necessary at present to de¬ 
termine the meaning of those words. It is sufficient 
to show that of themselves they afford no argument 
that natives are not included in the jurisdiction 

granted by the former part of the clause. Now, if 
that be so, we have no more jurisdiction to grant pro¬ 
bate of the Wills of the Asiatic native inhabitants of 
this Island than we have to exercise a general Eccle¬ 
siastical jurisdiction over them; that is to say, none 
at all, unless they are included in the term ‘persons 
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distinguished by the appellation of British subjects,’ 
or unless we can put some reasonable construction 
upon the Charter which would include them as well 
as British subjects of British descent. That is diffi¬ 
cult, I admit, but not insuperable, if we read the 
Charter in conjunction with the Act of Parliament 
under the authority of which it was granted, and 
which authorised the erection of a Court ‘with full 
power to exercise such Civil, Criminal, Admiralty, and 
Ecclesiastical jurisdiction, both as to natives and 
British subjects, &c., within the said town, ’ &c. 
Now, if we take the clause conferring the Ecclesias¬ 
tical jurisdiction, and apply the words ‘and towards 
and upon all persons so described and distinguished 
by the appellation of British subjects as aforesaid’ to 
the words immediately preceding, viz. ‘and all the 
territories which now are, or hereafter may be, subject 
to or dependent upon the said Government, ’ and to 
those words only, we might then hold that we had an 
Ecclesiastical jurisdiction within and throughout the 
town and island of Bombay , and also over British sub¬ 
jects, in the narrower sense of the term, in the other 
territories subject to the Government of Bombay; and 
this construction would be in strict conformity witli 
the practice of the Court ever since it was established, 
and is moreover favoured by the language used, the 
words ‘ and towards,’ &c. seeming to couple the 
words following with the sentence immediately pre¬ 
ceding, and being unnecessary and ungrammatical if . 
the operation of the former words was to be confined 
to ‘persons described and distinguished by the appel¬ 
lation of British subjects and further, the words 
‘there residing’ may, with at least equal grammatical 
correctness, be applied to ‘the territories which now 
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the local definition of the jurisdiction. This coil- V. 
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struction would give us a jurisdiction local and uni- bove. 
versal in the town and island of Bombay, and personal 
over British subjects in the territories dependent upon 
the Government of Bombay; and this construction 
alone (if the natives of Bombay may not be described 
as British subjects) would be in conformity with the 
jurisdiction heretofore exercised by the Court, and 
-seems to satisfy and reconcile the language of the 
Statutes and the Charters. I have shown that the 
Statute gives the Court a general .Ecclesiastical juris¬ 
diction; and it is laid down by Chief Justice Russell, 
in Bee bee Muttra's case, on the authority of Lord 
Kenyon, in the King v. Miller ((5 Term Hep. 208), 
that the King’s Charter could not essentially narrow 
the powers granted by Act of Parliament; nor do I 
think there was any intention to do so, the Charter 
being intended rather to particularize and specify the 
powers of the Court than to limit and control them. 

“But another argument has been used against the 
exercise of an Ecclesiastical jurisdiction over any other 
inhabitants than those of British parentage or descent, 
on the ground that the Ecclesiastical Courts are 
essentially Courts Christian, and that their jurisdiction 
cannot be applicable to persons of any other religion, 
because formerly the sentences of those Courts were 
enforced by the greater or lesser excommunication, a 
process which, in the case of a Hindoo, or Fire wor¬ 
shipper, would be simply absurd. To this it may be 
answered, that excommunication was abolished by the 
53rd Geo. Ill., c. 127, and consequently was not, at the 
date of our Charter, the practice of the Diocese of 
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London ; and if the argument is good for anything it 
tends to show that the Supreme Courts in India can¬ 
not reasonably exercise any Ecclesiastical jurisdiction 
over natives who are not Christians, either for grant¬ 
ing probates, or letters of administration, or other¬ 
wise. But the Charter seems to have been framed 
with a view to meet objections of this nature, for it 
expressly provides (sec. 29) that ‘in all suits so to be 
determined by the laws and usages of the said natives, 


the said Courts shall make such rules and orders for 
the conduct of the same, and frame such process for 
the execution of their judgments, sentences, or de¬ 
crees, as shall be most consonant to the religion and 
manners of the said natives, and to the said laws and 
usages respectively, and the easy attainment of the 
ends of justice; ’ and the whole Charter is conceived 
in the same enlarged and liberal spirit, looking 
rather to the substantial ends of justice than to an 
exact conformity to the proceedings of English Courts 


of law. 


“ it has been pointed out, too, that Sir Er shine 
Perry's judgment proceeds on the assumption, that 
unless the Court exercise an Ecclesiastical jurisdiction, 
natives of Bombay would have no means of enforcing 
the rights and obligations springing from the married 
state, and would be altogether without remedy; and 
in reply to this argument, it is suggested that the 
wife, in a case like the present, might sue her hus¬ 
band, either on the equity or plea side of the Court, 
and that at all events persons supplying her with 
necessaries might sue him. That is quite true, and it 
might constitute some argument against the existence 
of an Ecclesiastical jurisdiction in such cases, if the 
onlv ‘conjugal rights’ acquired by marriage by a 
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marriage is a contract, it is something more than a v. 
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contract. It is the most important ot all social msti- bove. 
tutions, and under it a female acquires a status , 
rights, and privileges which would be very inade¬ 
quately vindicated by an action for necessaries; and I 
am not aware of any authority for the position that 
she could enforce those rights and privileges by a suit 
against her husband on the equity side of the Court. 

T think it is much more natural to suppose that the 
Legislature, when it was about to erect Courts of 
plenary authority and jurisdiction in the presidency 
towns of British India on the model of the Courts of 
various jurisdictions in England, and expressly con¬ 
ferred upon the Indian Courts those different species 
of jurisdiction, it was intended that the procedure 
should be, so far as was consistent with the circum¬ 
stances of the country and its inhabitants, conformable 
to that of the Courts in England respectively exer¬ 
cising the corresponding jurisdictions. And, finally, 
this jurisdiction has been so long exercised in the 
Supreme Court and the Recorder’s Court that it has, 
to use the language of Lord Mansfield , become ‘a 
rooted and established practice,’ not to be disturbed 
except upon sure and sufficient grounds. A suit of 
this kind was entertained by Sir James Macintosh 
when Recorder; and we have seen that two suits of a 
similar kind were entertained by Sir Erskine Perry , to 
whose judgment in the case between these very parties 
I beg leave more particularly to refer,—a judgment 
founded upon much research and inquiry, and an 
extensive knowledge of the subject. Under these 
circumstances, even if I saw more reason than I do to 
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doubt the soundness of the views of my predecessors, 
I should pause before I took upon myself to reverse a 
current of decisions which has flowed all in one di¬ 
rection for half a century, or thereabouts, and I 
believe still longer. I think it would be incumbent 
on me, even if I entertained much more serious 
doubts than I feel on this occasion, to act upon those 
uniform decisions until they shall have been reversed 
by a superior tribunal. ’’ 

The judgment of Sir Charles Jackson , the Puisne 
Judge, was as follows:—“Two questions appear 
to be raised by this protest, first, whether this 
Court has any and what Ecclesiastical jurisdiction 
over Parsees, and if it has, secondly, to what extent 
such jurisdiction can be properly exercised between 
Parsees. 

“The first question, whether this Court has any 
and what Ecclesiastical jurisdiction over Parsees, must 
be decided upon the construction of the Act of Parlia¬ 
ment authorising the establishment of this Court, and 
the Charter of the King passed in pursuance of that 
Act. The 4th Geo. TV., c. 71, sec. 7, authorised 
His Majesty, by Charter, to erect and establish a 
Supreme Court at Bombay , ‘with full powers to exer¬ 
cise such civil, criminal, admiralty, and Ecclesiastical 
jurisdiction, both as to natives and British subjects, 
and to be invested with such powers and authorities, 
privileges and immunities, for the better administra¬ 
tion of the same, and subject to the same limitations, 
restrictions and control within the said town and 
island of Bombay and the limits thereof, and the ter¬ 
ritories subordinate thereto, and within the territories 
which now or hereafter may be subject to or de¬ 
pendent upon the Government of Bombay , as the said 
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gal by virtue of any law now in force and unrepealed ar^eer 
doth consist of, is invested with, or subject to, within 
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the said Fort William t or the places subject to or boye. 
dependent on the Government thereof.’ It is clear 
from this section, that the Legislature contemplated 
the issuing of a Charter giving this Court an Eccle¬ 
siastical jurisdiction over natives as well as British 
subjects, and the same power to administer the same 
as the Supreme Court at Calcutta was invested with; 
and it appears from the 17th section that this Court, 
when created, is required i to do, execute, perform, 
and fulfil all such acts, authorities, duties, matters, 
and things whatsoever as the Supreme Court at Cal¬ 
cutta is or may be lawfully authorised, empowered, or 
directed to do, execute, perform, and fulfil,’ &e. 

Considering the terms of this enactment, and the 
positive language of section 13 of the 13th Geo. III., 
c. 63, conferring a general Ecclesiastical jurisdiction 
on the Supreme Court at Calcutta , and the decision 
of that Court in Beebee Muttra’s case, I think, it is 
clear that this Act confers upon this Court an Eccle¬ 
siastical jurisdiction over the natives of Bombay. 

“The Charter establishing this Court, dated the 
8th of December , 1823, must next be considered. 

The 47th section of that Charter regulates our Eccle¬ 
siastical jurisdiction, and appears 1o be divisible into 
two parts. The first part of the section gives an - 
Ecclesiastical jurisdiction in all causes and suits which 
are of Ecclesiastical cognizance; and the second gives 
power to grant Probates and Letters of Administration; 
and the terms employed throughout the section, de¬ 
scribing the classes of persons subject to these dif¬ 
ferent jurisdictions, are very remarkable. The first 
part of the section grants the Court Ecclesiastical 
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jurisdiction ‘towards and upon all persons so de¬ 
scribed and distinguished by the appellation of British 
subjects,’—‘as the same is now used and exercised in 
the Diocese of London in Great Britain, so far as the 
circumstances and occasion of the said town, &c., shall 
admit or require,’ and for that purpose authority is 
given to this Court to hear and determine all causes 
of Ecclesiastical cognizance brought ‘against any of the 
said subjects.’ The second part empowers the Court to 
grant Probates of the Wills ‘of all or any of the said 
subjects,’ ‘dying and leaving personal effects within 
the said town, &c., and of all persons who shall die 
or have effects within the places aforesaid.’ These 
last words, ‘and of all persons,’ &c., could not have 
been inadvertently inserted in this section, for they 
are not to be found in the Calcutta Charter (of which 


the Ecclesiastical section in this and the Madras Char¬ 
ter is in other respects a copy), and their insertion 
here raises the construction, that it was intended to 
let in a larger class of persons to the benefit of the 
jurisdiction regarding Probates than was provided for 
in the previous part of the section regarding Ecclesias¬ 
tical suits. It. is material, therefore, to ascertain what 
persons are meant by the description of ‘persons so 
described and distinguished by the appellation of Bri¬ 
tish subjects ;’ whether this description means, as is 
contended, on the one hand, that anomalous class of 
persons, so well described by Sir Charles Grey in his 
Minute in the Report on the Affairs of the East India 
Company,—a class difficult to define, but well under¬ 
stood in the common parlance of the Supreme 
Courts; or whether it means all inhabitants of this 
Island, excepting aliens. We find the same expres¬ 
sion used in the 28th section of the Charter, in 
which the jurisdiction in Civil suits and actions is 
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confined to such ‘persons as have been heretofore de¬ 
scribed and distinguished in our Charters of Justice 
for Bombay by the appellation of British subjects;’ 
and this section is followed by the 29th, which 
gives the Supreme Court jurisdiction in all suits and 
actions against the inhabitants of Bombay. This last 
clause applies to the inhabitants generally, and does 
not appear to be introduced merely for the purpose of 
giving jurisdiction over aliens, inasmuch as it pro¬ 
vides, in the cases of Mahomedans and Gentoos, that 
their peculiar laws should be preserved to them; and 
T, therefore, think that these two sections, taken to¬ 
gether, show that the 28th section applied to a parti¬ 
cular class of British subjects, and not to all the 
inhabitants of Bombay. We find the same expression 
in the 43rd section of the Charter, which empowers 
the sheriff to summon in criminal cases juries ‘being 
persons so heretofore described and distinguished as 
British subjects’; and it is clear that under that clause 
of the Charter, previous to the year 1826, all the in¬ 
habitants of Bombay could not serve on juries, for in 
that case the Statute, 7th Geo. IV., c. 37, which was 
passed to render all inhabitants (not being aliens) 
capable of serving on juries, was wholly unnecessary. 
On the whole, therefore, I think that from the refer¬ 
ence to former Charters in section 28, and from the 
position in which the expression is found in that sec¬ 
tion, and from the terms of the 43rd section, and 
Statute, 7th Geo. TV., c. 37, that the expression ‘de¬ 
scribed and distinguished as British subjects’ cannot 
mean all the inhabitants of Bombay , and that it must 
be understood as meaning British subjects in a re¬ 
stricted sense, and excluding all those ‘subjects’ who 
have no other claim than that of birth in British 
India. Such was the opinion of Sir Charles Grey on 
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ardaseer to which I have referred; and such was the opinion of 
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v. Sir Edward Ryan , arrived at in Beebee Muttra’s case 
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boye. (Clarke’s Rules, p. 142) ; and though the other Judges 
dissented from him in that decision, it would appear 
from the report that Chief Justice Sir William Rus¬ 
sell did not dissent from this construction of the term 


‘British subjects.’ (Clarice’s Rules, p. 127.) Then, again, 
I think that the different language used in the latter 
part of section 47 of the Charter, in which the jurisdic¬ 
tion is given to grant Probates of the Wills ‘of the 
said subjects,’ ‘and of all persons who shall die or 
have effects within the places aforesaid,’ was probably 
introduced for the purpose of avoiding the question 
which arose in Beebee Muttra’s case; and it certainly 
is improbable that they should have been so introduced 
for the purpose of meeting the case of aliens and so¬ 
journer’s only, a suggestion which seems to me answered 
by a comparison of sections 28 and 29 of the 
Charter, in which the term ‘British subjects’ is evi¬ 
dently used in contradistinction to the other native 
inhabitants of Bombay. 

“Having thus ascertained the strict meaning of the 
term ‘described and distinguished as British subjects,’ 
in the first part of this section, I will proceed to ex¬ 
amine some of the grounds on which it has been 
attempted to give those words a more extensive con¬ 
struction. First, it is said that this construction will 
exclude from the Ecclesiastical jurisdiction of this 
Court, except with respect to Probate and Administra¬ 
tion, not only Parsees, Hindoos, Maliomedans, and 
Jews, but also the Portuguese and native Christian 
-inhabitants of this Island. This is not so, for under 
the general Ecclesiastical jurisdiction vested in us by 
the 4th Geo. IV., c. 71, we might still entertain all 
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suits of an Ecclesiastical nature ‘which the circum¬ 
stances and occasion’ of such parties might require; 
but whether we ought to exercise with respect to all 
these parties such general Ecclesiastical jurisdiction is a 
question of grave doubt, for such a jurisdiction seems 
wholly inapplicable to Asiatics, whose creed admits of 
poligamy and great facilities of divorce. 

“Then again it is argued, that the 28th section of 

the Charter gives this Court jurisdiction to determine 

all suits and actions whatsoever, and is supposed to 

give us an Ecclesiastical jurisdiction over natives, if 

section 47 does not. The words in the 28th section 

are certainly large and general, and would, T think, 

justify us in entertaining an action by Perozeboyc 

against her husband for his breach of contract in not 

maintaining her; but it is manifest, looking at. the 

whole Charter, and particularly at sections 10, 41, 42, 

43, 44, and 47, that section 28 was only intended to 

define the jurisdiction of this Court in plea side cases, 

and so it has always been understood. If section 28 

had the extensive meaning now sought to be put upon 

it, many of the clauses in the Charter to which I 

have referred were whollv unnecessarv. 

• • 

“Assuming, then, that the Charter does not contem¬ 
plate the exercise of any Ecclesiastical jurisdiction 
over natives, except with respect to Probates and 
Letters of Administration, and assuming that the Act 
4th (fro. IV., c. 71, does confer a general Ecclesiastical 
jurisdiction over natives, and that, in accordance with 
Berber Muttra \«? ease, nothing in our Charter can limit 
or restrict the general jurisdiction so given, I still 
doubt whether we ought to entertain a suit for resti¬ 
tution of conjugal rights between Parsees. We find 
that we have a vague general Ecclesiastical jurisdic¬ 
tion over natives under the Act ; and that the Charter 
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in which we should expect to find that jurisdiction 
more clearly defined, does not contemplate the exer¬ 
cise of any such jurisdiction, except with respect to 
Probates and Letters of Administration. Surely if the 
Charter itself is so cautious in developing the genial 
jurisdiction given over natives by.the Act, it behoves 
us to evince as much caution in exercising that juris¬ 


diction. I can conceive some subjects 
tical cognisance,—alimony for instance,- 


of Ecclesias- 
which, upon 

admitted marriage, it might be proper to enforce 
under the general Ecclesiastical jurisdiction as between 
parties other than Christians; but I should not be 
disposed to enforce as between persons of this class 
personal duties which may not flow from the contract 
of marriage as understood by them, or laid down in 
their creed, and which certainly have not been made 
of positive obligation by any law or Statute. It is 
the policy and intention of this Charter to adapt our 
Ecclesiastical jurisdiction to British subjects ‘so far 
as the circumstances and occasion of the said town, 
island, territories and people shall admit or require;’ 
and acting in that spirit, I think we should hesitate 
before we introduced among Asiatics so peculiar . a 
form of proceeding as this. The jurisdiction to com¬ 
pel cohabitation seem to flow peculiarly from the 
Canonist’s notions of indissolubility of a Christian 
marriage, and the obligation, under dread of spiritual 
censure, to perform all conjugal duties, and is, there¬ 
fore. I think, inapplicabe to natives, who are not 
bound by any law that I know of to live with their 
wives, and are allowed great facilities of divorce. If 
a suit of this nature can be entertained, we may be 
called on hereafter to compel a native woman to re¬ 
turn to her husband’s roof, under which he has other 
wives, who monopolise his attentions, or we may 
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compel a Mussulmanee to return to her husband’s 
house, to be divorced the minute afterwards, bv an 
imprecation. And indeed it appears from the case 
of Buchaboye v. Merwanjee Nusserivanjee (Perry’s 
Oriental Cases, p. 73), that the Parsees also claim great 
facilities of divorce. These may be extreme cases, 
but T think they show the inapplicability of this form 
of suit to Asiatics. It is true that in an old case, 
Andries v. Andries, the Consistory Court in England 
held, that they had jurisdiction in a cause for restitu¬ 
tion of conjugal rights, brought by a Jewess against 
her husband, a Jew. Sir William Wynne , in Lindo v. 
Belisario , explains this case, and does so on the 
ground that the marriage was admitted, and that the 
Ecclesiastical Court was the only one they could apply 
to for the purpose. (1 Hagg. Cons. Rep. Appx. 9.) 
The observations of Sir William Wynne on Andries v. 
Andries were quite extrajudicial; and it would seem 
from his observation (ib. p. 11), and those of Sir William 
Scott (1 Hagg. (’oils. Rep. 216) in Lindo v. Belisario , 
that they entertained great doubt, if not on the juris¬ 
diction, at least upon the propriety of exercising it, in 
a question of marriage by Jewish law, and, but for the 
request of the Lord Chancellor, and with the view of 
assisting him, would have declined to exercise it; 
and if they doubted their jurisdiction to determine 
the validity of such a marriage, they surely must have 
doubted it with respect to enforcing the personal 
duties flowing from such a marriage. The doubts 
of these learned Judges respecting their jurisdiction 
in matters relating to the validity of Jewish marriages 
leads me to decline jurisdiction in a much stronger 
case, in which I am called on to enforce personal 
duties arising out of a marriage between Parsees; 
personal duties which are unknown and undefined by 
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any law that I am aware of. No written authority 
has been cited showing that a Parsee husband must 
live with liis wife, although they disagree; and I can¬ 
not see any natural law imposing such a duty, under 
such circumtances; for the natural law, as between 
natives, would rather appear to be that they should 
live separate when they cannot dwell together in 
peace. 


“But it does not follow, because we decline to exer¬ 
cise a general Ecclesiastical jurisdiction over Parsee, 
Mahomedan, and Hindoo inhabitants of Bombay, and 
refuse to entertain suits by them for restitution of 
conjugal rights, that, therefore, they are 'without all 
remedy in such cases as these. By an adaptation of 
the law of alimony to a state of circumstances like 
these, we might still give the wife a remedy against 
her husband in the Ecclesiastical Court. Having this 

0 

general Ecclesiastical jurisdiction over natives, we 
might perhaps exercise it so far as to make a native 
husband do justice, and maintain his wife; but it is 
quite a different thing to say that a native husband 
shall cohabit with his wife, whether he likes it or not; 
for that appears to me to be an adjudication applicable 
to Christians only, and. somewhat anomalous when 
applied to Asiatics; and if any objection (which does 
not occur to me) should exist to that course, I cannot 
see why she should not have a right of action against 
her husband for damages, or a suit in equity for a 
maintenance. Marriage, whatever the form of the 
contract may be, canstitutes, if not an express, at all 
events an implied contract between the parties that 
the husband shall maintain his wife. In Christian 
countries a breach of this contract cannot be enforced 
by the wife in a Civil Court directly against the hus¬ 
band, because the law considers a man and his wife 



ON APPEAL Fit-OM THE EAST INDIES. 


373 


as one person, and will not permit an action by tlie 
wiie against her husband; but no such principle is 
known to llie Mahomedan, Hindoo, or Parsee law; 
and the Supreme Courts at Calcutta and here have 
always treated native married women as femes sole, 
and indeed it is quite impossible, upon any a priori 
or natural reasoning, to treat them as anything else. 
There being, then, as alleged in this case, a breach of 
contract, the husband having refused to receive his 
wife, having forcibly expelled her from his house, and 
having failed to maintain her, what is there to prevent 
this Parsee feme sole from bringing an action against 
her husband for damages, or a suit in equity for a 
maintenance past and future, to be secured from his 
estate? A great wrong has been done her, and there 
must be some remedy. The mere fact that such an 
action is novel, and unknown to the English law, 
would be no answer to her claim, for the reasons 
already stated; and she seems to have just the same 
right to sue in respect of this breach, as any other 
person has to sue for any other breach of contract; 
and there is certainly nothing impolitic or contra bo nos 
mores, in her recovering damages for the wrong done 
her, or obtaining that maintenance, past and future, 
to which she is justly entitled; and I must say, I think 
that this lady would have a remedy directly against 
her husband. But even if this were not so, under 
the circumstances he alleged it is clear that the 
parties who supply her with necessaries will be en¬ 
titled to recover against her husband, and this Court 
lias already so decided. 

•‘The only question which remains is no doubt en¬ 
titled to much consideration. It is forcibly urged, that 
the question lias already been decided by a judgment 
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of Sir Er shine Perry between these parties, and that 
his judgment has since been followed in another case, 
and that it would be wrong now to re-open the ques¬ 
tion. This objection would have had more weight if 
the parties had ever acted on the previous decision in 
this case; but it appears that after Sir Er shine Perry's 
judgment, no further steps were taken, and the cause 
dropped, and that now an entirely new suit has been 
commenced, to which the present protest has been 
put in. .1 am anxious, of course, to pay every respect 
to the opinions of this Court; but I should not have 
thought that the cases referred to established such a 
course of decision as precluded us from inquiring 
further into a question of jurisdiction, more especially 
when we find that 110 such suit has ever been recog¬ 
nised at Calcutta, or I believe at Madras, and there is 
no report of any enforcement of cohabitation here. 
For, notwithstanding the strong opinion of the Chief 
Justice, 1 still think there is some doubt how far the 
language of the Charter, directing us, in 1823, to 
proceed in Ecclesiastical matters according to the 
practice of the Diocese of London, has the effect of in¬ 
troducing' into this country the Statute, 53rd Geo. III., 
v. 127, by which the process of excommunication in 
such cases was abolished, and other process sub¬ 
stituted. However, if I am wrong in entertaining 
this question, and not feeling bound by authority, I 
am happy to think that the expression of my opinion 
must, from the constitution of this Court, be pecu¬ 
liarly harmless. ,, 

In pursuance of the practice of the Supreme Court, 
an Order was made in accordance with the judgment 
of the Chief Justice, discharging the protest with 

costs. 
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The Appellant, apjiealed from this Order to Her 
Majesty in Council (a). The appeal was argued by 

The Queen’s Advocate (Sir John Harding) and 
Mr. Ayrton , for the Appellant, and 

Or. Ad dams and Mr. Le Messurier, for the Re¬ 
spondent. 


(") Pl *e y ious to the hearing of the appeal a search was made at 
the instance of the Respondent, among the records of the Supreme 
Court at Bombay and the late Recorder’s Court, for any records of 
Ecclesiastical suits between natives of India or other Asiatics for 
anj causes matrimonial, when the following authorities were re¬ 
ported by the acting Registrar and certified to the Judicial Com¬ 
mittee to be the only cases on record, from the earliest date at 
which these records commenced, to the present time:_ 

!• Petmse v. Jacob Petrnsc, of Bombay, Armenian. The 

libel was Hied on the 7th day of January , 1802, for alimony. On the 
Jrd day of May, 1802, sentence of the Court was signed in this cause, 
an<l on the 23rd ol March, 1805, the Court ordered an attachment 
to issue against the goods and chattels of the Impugnant, per 
monthly alimony due to Promovent. 

2. Dustagool Johannes v. Gregory Johannes, of Bombay, Arme¬ 
nian. The libel was filed on the 10th of September, 1811, for divorce 
and separation from the bed and board and mutual cohabitation. 
On the 28th of July, 1812,. the Court, by consent, dismissed the 
libel; and on the 20th of October, 1812, it was ordered that the 
original account in Armenian should be delivered to the Impugnant. 

3. Sahibnaboye v. Shaikjec 7m rah, of Bombay, Mahomedan, 
libel filed on the Kith of June, 1815, for decree to pronounce that 
the marriage which took place between the parties was void and of 
no effect. On the 8th of July, 1815, Court granted to Impugnant 
leave to defend this suit in forma paaperis, and no further proceed¬ 
ings look place. 

4. Perozeboye v. A /( faster Cutsetjee, of Bombay, Parsec, libel 
filed on the 8th of July, 1843, for decree that the said Arda- 
seer Cursetjec do lake back the said Perozeboye his lawful wife, 
and treat her with conjugal kindness. On the 21st of September, 
J843, Court overruled the protest with costs; and on the 19th of 
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The Queen’s Advocate: 

There are two important questions for decision in 
this case: first, what jurisdiction the Supreme Court 

October, 1843, leave lo appeal was granted, and no further proceed¬ 
ings. 

5. Buchooboyc v. Menvanjee Nassenvanjec, of Bombay, Parsee, 
libel filed on the 2nd of February , 1844, for decree that the said 
Menvanjec Nassenvanjec do take home and receive the said Bachoo- 
boye his wife, and treat her with marital affection and to render her 
conjugal rights. O 11 (lie 20th of April, 1840, sentence of -Court 
signed, and filed the same 011 the 7th of May, 184(5. 

6. Perozcboye v. Nanabhoy Framjec, of Bombay, Parsee, libel 
filed on the 17th of February, 1844, for decree that the said 
Nanabhoy Framjee do take home and receive the said Perozeboye his 
wife, and to treat her with marital affection and to render her con¬ 
jugal rights. On the 1st of Janaary , 1846, sentence was signed in 
this cause, and filed the same on the 2nd of January, 1846. 

7. Buchooboye v. Menvanjee Nassenvanjce, of Bombay, Parsee 
inhabitants, libel filed on the 8th of June, 1849, for divorce and 
separation. On the 22nd of September, 1851, cause called on for 
hearing and was struck out, the Jmpugnant being dead. 

8. Perozeboye v. Ardaseer Cursetjee, of Bombay, Parsecs, libel 
filed on the 7th of November, 1853, for decree that the said 
Ardaseer Cursetjee do take back his lawful wife the said Perozeboye, 
and treat her with conjugal kindness, and to provide for her ali¬ 
mony in the event of the said Ardaseer Cursetjee refusing to receive 
her back. On the 10th of August, 1854, Court granted leave to 
appeal, and on the 13th of November, 1854, the petition to Queen 
in Council was filed. 

9. Awaboyc v. Nasser man jee Menvanjee, of Bombay, Parsees, libel 
filed on the 23rd of November, 1853, for decree that the said 
Nassenvanjce Menvanjee do take back his wife the said Awaboye , 
and render her conjugal rights, and alimony, pendente life. On the 
22nd of September, 1854, answer of the lmpugnant filed, and no 
further proceedings. 

10. : Khursedball v. Bazenjee Dossaboy 'Baxterna, . of Bombay, 
parsee, libel filed on the 18th of October, 1854, for alimony. On the 
25th of June, 1855, sentence was pronounced and signed in this 
cause, and the same was filed on the 25th of August , 1855. 
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at Bombay possesses in circumstances such as are here 
presented; and secondly, whether the jurisdiction, it* ardase^r 
it exists, has been properly evoked. The case comes 
on upon the Appellant’s protest to the jurisdiction 
ol* the Court. The parties are Parsees, and the real 
question is, whether the Ecclesiastical jurisdiction, 

“as exercised in t lie Diocese of London,” can be 

• • • 

applied to Parsee inhabitants of Bombay, who are 
governed by their own peculiar laws, and as be¬ 
tween whom, coming under the general designation 
of “ (.teutons,” all matters of contract and dealing 
are to be determined by their own laws and usages. 

The first mention of Ecclesiastical jurisdiction con¬ 
ferred on the Supreme Court at Bombay, is in the 
Statute, 37ill (ieo. ill., c. 142, sec. 9, which enabled 
His Majesty to erect Courts of Judicature in Madras 
and Bombay respectively, with “full power and au¬ 
thority to exercise and perform all Civil, Criminal, 
and Ecclesiastical and Admiralty jurisdiction.” The 
Statute then defines the extent of the general juris¬ 
diction of the Court, while section 12, which is ex¬ 
tremely germane to the present question, “in 01 del, 
as it is there expressed, “that due regard may be 
J,ad to the civil and religious usages of the natives, 

enacts that the rights and authorities of Fathers and 

Masters of families, according as the same may be 
exercised by the (Jcntoo or Mahomedan law, shall be 
preserved to them within their families respectively, 
nor shall the same be violated or interrupted by 

any of the proceedings of the said Courts.” What 

could boa greater violation or interpretation of a 
Parsee family than to introduce and enforce among 
• them the Ecclesiastical law as exercised in the 
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under (his Act. Being* under the authority of an 
Act of Parliament, it cannot exceed the exact terms 
of the Act, The King v. Miller (a). There is no 
sufficient proof of the exercise of Ecclesiastical juris¬ 
diction by the Mayor’s Court which preceded the 
Supreme Court, though, in a note by Sir Ershine 
Perry ( b ), it is stated that an Admiralty jurisdiction 
was conferred in 1683. It is true that that learned 
Judge held, in a case similar to this, that the Eccle¬ 
siastical laws did apply to Parsees, and in a suit for 
the restitution of conjugal rights awarded alimony, 
pendente lite ( c ). There was, however, no precedent 
for such a decision, except a case between the same 
parties as in this suit (d), decided a few years pre¬ 
viously by the same learned Judge, which was never 
appealed to England. The precedents produced from 
the Register of the Court are neither strong in them¬ 
selves, nor do they prove more than the assumption 
of the jurisdiction by the ' Supreme Court, and sub¬ 
mission to it by the natives of India , who were wholly 
ignorant of the matter. The present Charter of Jus¬ 
tice is in substitution of that under the Statute, 
37 Geo. III., c. 142, . but contains the same provisions 
regarding the jurisdiction and Ecclesiastical law. 

It is scarcely necessary to argue the second ques¬ 
tion. The suit is wholly informal; it purports to be 


(a) 0 Term Reps. *268; and see “The Queen v. Etluljee Byramjee, 

3 Moore’s l'nd. App. Cases, 468; “The Queen v. Alloo Paroo,” ib. 

488. •. i • 

(b) Perry’s “Oriental Cases,” p. 65. 

( d ) Ibid. p. 57. 
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for a restitution of conjugal rights, but prays not that 
alimony, pendente life , should be decreed, but that 
the husband shall pay his wife a stipulated sum for J pBi £ zE _ 
separate maintenance. If the Supreme Court had ,oye. 
all the Ecclesiastical jurisdiction possessed by the 
Consistory and Arches Courts in England , this Court 
upon appeal could not make such a decree, or any¬ 
thing like it, upon these pleadings. The Judges in 
the Court below, though they differ in opinion, are 
equally in error on the grounds of their decision: the 
Chief Justice considered himself ruled by the cases 
decided by his predecessor, and the analogy of the 
Bombay Charter to that of Fort William . No case 
was, however, cited before him as having been deter¬ 
mined in that Court, and your Lordships have been 
informed by the learned late Chief Justice, Sir Law¬ 
rence Peel, that in a case before him, when presiding 
at Calcutta, between natives, it was unanimously 
agreed by the Judges in Court that by the true con¬ 
stitution of the Charter it could never be intended 
that Ecclesiastical law was introduced, or could be 
enforced against natives professing a wholly different 
creed from Europeans. The other learned Judge, 

Sir Charles Jackson, seems to found his opinion 
against the jurisdiction, on the supposition that mar¬ 
riage is a civil contract, which, per se, entitles the 
wife to an action for maintenance. We know of no 
such law in our Courts here, nor do T apprehend, 
except under the Poor Laws, that any such right 
exists. The wife’s title to a settlement in Equity is 
the only thing the least resembling such a right, 
but that is under a totally different state of circum¬ 
stances, and has nothing to do with Ecclesiastical 



f’ I' ^ 
'/ 



380 

1856. 

AUDASEER 

(JursetJek 

. V. 

PEROZE- 

BOYE. 


. CASES IN TIIE PRIVY COUNCIL 

Mr. Ayrton : ... 

Though precedents have been produced from the 
files of the Court below, this case is, in fact, one 
of first impression. The decisions of Sir Ershine 
Perry were not upon the same state of facts as arise 
here, nor do flie pleadings appear to have been in the 
same form; and an argument was there raised also 
before that learned Judge against the exercise of Ec¬ 
clesiastical jurisdiction where the parties were Par- 
sees, which he overruled. The assumption of such 
jurisdiction by the Supreme Court in such cases is 
of no higher value than the judgment we now appeal 
against. The whole question turns upon the true con¬ 
struction of the Bombay Charter of 1823 the words of 
which must govern the case, Morgan v. Leach (a). 
The authority to apply English law in suits in equity, 
or common law, is general as regards English resi¬ 
dents in Bombay ( b), but is not extended to natives; 
they are expressly exempted; their suits are to be 
determined by tlieir own laws and usages. How, 
then, can the Court administer the Ecclesiastical 
law of England in the case of natives, who are ex¬ 
empt from the Common law and principles of Equity 
prevailing here? 

, Dr. Ad da ms: 

This application of the Ecclesiastical law to Parsees 
is not for the first time introduced. The precedents 
show that suits for restitution of conjugal rights 
have been frequently brought, and uniformly enter¬ 
tained by the Supreme Court at Bombay, and that 
long before the decision of the two cases cited from 


(„) .1 Moore's Tnrf. App. Cases, 428. 


(b) Charter, els. 0. 10. 28, 29. 
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Sir Ershine Perry's “Oriental Cases.” From the 
precedents existing* in the Registry of the Court, that 
learned Judge could have come to no other decision. 
In' the case between these parlies, the learned Chief 
Justice lias gone most fully into the origin and his¬ 
tory of this jurisdiction, which it is plain has been 
exercised from the first introduction of English law 
into India. The protest is against the parties being 
subject to British laws at all: they say they are not 
British subjects, and, therefore, that the Ecclesiastical 
law cannot be applied to them. * But they are living 
under the protection of the British rule, and within the 
territories belonging to Great Britain, and if, there¬ 
fore, they are not expressly exempted by the Charter, 
they must bo subject to the law there provided for 
all residents within the limits of Bombay. Are they, 
then, either Mahomedans or Gontoos? for they are 
the only classes exempt. Parsees are not named or 
alluded to, either in the Charter or Act of Parlia¬ 
ment. 

With regard to the pleadings, they are sufficient 
for the object of the suit, which is one for resti¬ 
tution of conjugal rights; the prayer for maintenance 
is n prayer for alimony, for that is the only main¬ 
tenance the Ecclesiastical Court can give, and must 
be, in the first instance, pendente life. Tf the plead¬ 
ings in substance are sufficient, this Court will not 
refuse to administer justice on account of an irregu¬ 
larity in form. 

Mr. Pc Messurier : 

There is no question that the Supreme Court at 
Bomba if possesses Ecclesiastical jurisdiction, that is 
o-iven bv the 47th section of the Charter. By the 
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37th section, that Court is empowered to frame rules 
and process in all suits to be brought in that Court ; 
and rules of practice and procedure have been 
accordingly framed, and exist. The sole question 
then is, whether these parties, being Parsees, are amen¬ 
able to the jurisdiction established. The Supreme 
Court has jurisdiction over all British subjects re¬ 
siding within the factory, or subject to, or dependent 
on, the Government of Bombay ; that is expressly 
provided by section 28. The Government permits 
these parties to be residents at Bombay, they are, 
therefore, prim a facie liable to the jurisdiction of the 
Supreme Court. But it is alleged that they are 
Parsees, professing the religion of Zoroaster, and, 
as such, exempt from the Ecclesiastical jurisdiction 
of the Court. Now, Parsees are nowhere desig¬ 
nated or exempted in the Charter. Mahomedans 
and Gentoos are the only natives designated, and 
they are exempted only as to * i their inheritance 
and succession to lands, rents, goods, and all matters 
of contract and dealing between party and party, 
which shall be determined in the case of Mahome¬ 
dans by the laws and usages of Mahomedans, and 
where the parties are Gentoos, by the laws and usages 
of the Gentoos. ,, Supposing, therefore, Parsees to 
be exempt from the jurisdiction, what law is to be 
applied to them? they are neither Mahomedans nor 
Gentoos. It is clear, therefore, if any law is ap¬ 
plicable to them, it must be the English law; that 
which they are entitled to claim as British subjects. 
It is argued, on the other side, that Parsees come 
under the general designation of Gentoos, which is 
a mere nomen collectivum. But, if so, the Gentoo 
Code would have to be applied to Parsees. Why, 
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then, this objection to the introduction of Ecclesiasti¬ 
cal law? The laws of marriage are governed in this 
country by Ecclesiastical law; if then a question 
relating to the validity of a marriage come before 
the Supreme Court, that Court must look to the law 
by which the marriage is to be regulated, and if 
there is no special law provided for and applicable 
to 7? the parties, the law of England must be the 
rule for the Court’s decision. That would be a 
case of the application, pro tanto, of the Ecclesiasti¬ 
cal law, though not on the Ecclesiastical side of the 
Court. Matrimonial suits between Parsees have 
been entertained by the Mofussil Courts, Mihirwanjee 
Nitoshirwanjee v. Aivati Baee (a) ; to these are added 
several cases in regard to marriage contracts, dower, 
&c.: they are all collected in Morley’s Dig. tit. 
“Husband and wife” 4, p. 209. What is to pre¬ 
vent the Supreme Court exercising a similar juris¬ 
diction when the case is properly before them when 
administering that law, the administration of which is 
expressly given to them by the terms of the Charter? 
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Mr. Ayrton , in reply: 


Parsees are within the definition of “Gentoos,” 
which is a generic term, being corrupted from a Por¬ 
tuguese word, “Gentis,” meaning a gentile, or heathen, 
as distinguished from Mahomedans or Hindoos, the 
native inhabitants of India. The Ecclesiastical juris¬ 
diction conferred by the Charter is intended for, and 
limited to, British subjects. Its sentence can only be 
enforced by Ecclesiastical process, that is, by ex- 
communication. How can such a process be applied 
to Parsees? 


(fi) ‘2 Borr. Bom. Sml. Dow. Reps. 209, 
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Judgment was reserved, and now delivered by 

The Rigid Hon. Dr. Lushington : 

The present question arises upon an appeal from 
the Ecclesiastical side of the Supreme Court of 
Bombay , which Court had overruled a protest against 
its jurisdiction; and their Lordships will have to 
determine whether, under all the circumstances, "the 
judgment ought to be maintained, or the appeal 

allowed. ,, . , 

The suit in the Court below is a suit for restitution 
of conjugal rights; such is clearly its character, though 
some of the averments in the suit, and a part of the 
prayer made, are different from what would be made 
or admitted in (he Ecclesiastical Courts in this country. 

The parties are Parsees, natives of the Island of 
Bombay, and there resident. Their religion is that of 
Zoroaster. The wife brought the suit. The husband, 
in a protest, after the libel was given in, denied the 
jurisdiction of the Court, and contended that it was 
incompetent to take cognizance of such a suit. The 
Chief Justice was of opinion that the protest ought to 
be overruled, thereby, in effect, deciding that the 
Court rnialit proceed to administer justice in such a 
suit between the parties. The Puisne Judge dissented. 
According to the Charter of the Supreme Court, 
judgment was given in accordance with the opinion 

of tlie Chief Justice. 

The language of the clause of the Charter granting 
Ecclesiastical jurisdiction is as followsAnd it is 
Our further will and pleasure, and We do hereby, 
for Us, Our heirs and successors, grant, establish, 
and appoint that the Supreme Court of Judicature at 
‘jimubay shall be a Court of Ecclesiastical jurisdiction, 
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and shall have full power and authority to administer 
and execute within and throughout the town and 
island of Bombay , and the factories subordinate 
thereto, and all the territories which now are or 
hereafter may be subject to or dependent upon the 
said Government, and towards and upon all persons 
so described and distinguished by the appellation of 
British subjects as aforesaid there residing, I he Eccle¬ 
siastical law, as the same is now used and exercised 
in the Diocese of London in Groat Britain, so tar as 
the circumstances and occasion of the said town, 
island, territories, and people shall admit or require ; 
and to that purpose We give and grant to the said 
Supreme Court at Bombay full power and authority to 
take cognizance of and proceed in all causes, suits, 
and business belonging and appertaining to the Eccle¬ 
siastical Court before the said Supreme Court of 
Judicature at Boot bay, in whatsoever manner to be 
moved, as well as at the instance or promotion of 
parties as of office, mere or mixed, against any of the 
said subjects residing in the said town, island, terri¬ 
tories, or districts, and which by the law and custom 
of the said Diocese of Lon ft on are of Ecclesiastical 
cognizance, and the said causes, suits, and business, 
with their incidents, emergents, and dependents, and 
whatsoever is thereto annexed and therewith con¬ 
nected, to hear, despatch, discuss, determine, and also 
' to era at probates under the seal, &e., of the last 
Wills and testaments of all or any of the said subjects 
of Us, Our heirs, and successors, dying and leaving 
personal effects within the said town, island, terri¬ 
tories or districts respectively, and of all persons 
who shall die or have effects within the places afore¬ 
said/' • 
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Such being the jurisdiction conferred by the above 
clause upon the Supreme Court, we must next con¬ 
sider the objection which has been raised to the exer¬ 
cise of that jurisdiction in this case. The especial 
reason assigned against the Court taking cognizance 
of this case, as set forth in the protest, is, that the 
parties are Parsees, professing the religion of Zoroaster , 
born in the Island of Bombay, natives of India, ^ad 
are not persons who, prior to the date of the Letters 
Patent establishing the Supreme Court, have been 
described in the Royal Charter of Justice, by the ap¬ 
pellation of “ British subjects,”—that, the Court is in¬ 
competent to take cognizance, or to proceed in this 
suit, or administer to the parties the Ecclesiastical law 
as used and exercised in the Diocese of London. 


It is quite true, as was argued at the Bar, that the 
reason assigned for the incompetency of the Court 
to exercise jurisdiction is, that the parties to the 
suit are not British subjects within the meaning ot 
the Charter, and that the general averment of in- 
competeney had reference to that reason, but we 
think that in a case of this description, where the 
question substantially is, whether the Court has 
jurisdiction to entertain the suit, or, to state the case 
more accurately, whether from the peculiar nature 
of the subject-matter this case is not excepted from 
the general Ecclesiastical jurisdiction conferred by 
the Charter, it is our duty to look at the whole re¬ 
cord. and give judgment accordingly. If it be ap¬ 
parent on the face of the record that the suit is not 
maintainable, we think that there is enough in the 
protest to require us to express our opinion, though 
that protest may not have been intended to direct our 
attention to more than one particular objection. 
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Proceeding upon this principle we will assume for 
the moment, that the parties to this suit are properly 
described and distinguished by the appellation of 
“British subjects,” and address ourselves to the ques¬ 
tion what, witli reference to the facts of the case, is 
tlie proper meaning of the words, the “Ecclesiastical 
law, as the same is now used and exercised in the 
Dtocese of London , so far as the circumstances and 
occasion of the said town, island, territories and 
people, shall admit or require.” The inquiry, then, 
is, whether the circumstances and occasion will admit 
or require the application of the English Ecclesias¬ 
tical law in this instance ? 


We must remember that the English Ecclesiastical 
law is founded exclusively on the assumption that all 
the parties litigant are Christians ; indeed originally, 
more strictly speaking, Christians professing the doc¬ 
trine of the Church, and that till of late days, the 
only mode of enforcing the decrees of Courts Chris¬ 
tian was by process of excommunication, the impri¬ 
sonment which followed taking place under the au¬ 
thority of the Civil Courts. Excommunication m 
ordinary cases is now superseded; instead of that 
proceeding, the Ecclesiastical Courts pronounce the 
party to be in contempt,. and signify the same to the 
Court of Chancery, which issues the authority to 

imprison. 

It is true, however, that a considerable part of the 
jurisdiction of the Ecclesiastical Court is m its nature, 
though not in its origin, purely civil, and has no 
proper connection whatever with any religious mat¬ 
ters. We advert to the grant of probate and ad¬ 
ministration. 
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require,” it is consistent with that limitation for the 
Ecclesiastical side of the Supreme Court to entertain 
a suit for the restitution of conjugal rights at the 
instance of a Parsec wife against her husband. 
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We must consider the nature of such a suit, the 
steps which must or may be taken in it, and the 
consequences which may arise from any decree which 
may be pronounced in it. In such a suit the lirsi. 
step may be to try the validity of a Parsee mar¬ 
riage, and though this might lie a task of no small 
difficulty,''yet, perhaps, it might be practicable to 
determine such a question by Parsee law, if it bo 
competent to a Court Christian to take cognizance 
of the Parsee law for such purposes. We are aware 
that, under particular circumstances, the Ecclesias¬ 
tical Courts in England have exercised jurisdiction 
with respect to Jewish marriages, ascertaining their 
validity by Jewish laws ; but the very great difficulties 
attending such investigation, and the almost absurd 
consequences to which they lead, would not induce 
us to follow those precedents further than strict 

necessity requires. 

Assuming, however, the validity of the marriage to 
have been tried and established, the next step in a 
suit for the restitution of conjugal rights in the 
Ecclesiastical Court, if there be no defence, is to 
order the husband (assuming him to be the party 
proceeded against) to take his wife home and treat 
her with conjugal affection ; and if he refuse, to 
pronounce him in contempt, the consequence of which 
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is imprisonment. Tlie husband nitty detend him¬ 
self by alleging and proving his wife’s infidelity or 

cruelty. 

The Ecclesiastical Court has no power to decree 
alimony, except pendente life, or after a decree foi 
separation by reason of cruelty or adultery. It is 
wholly contrary to the first principles on which the 
Ecclesiastical Courts proceed, to allow alimony under 
any oilier circumstances, for the Ecclesiastical Court 
cannot contemplate any separation of husband and 
wife, except where cohabitation is prevented* by adul¬ 
tery, or rendered impracticable by cruelty. Under all 
other circumstances, a separation is, by Ecclesiastical 
law, unlawful. It follows, therefore, if the wife suc¬ 
ceed in a suit for the restitution of conjugal rights, 
the sole remedy i£ to compel the husband to take 

her home. 

It appears in Ibis case that the husband has gone 

through the form of marriage 
with whom lie is cohabiting, 
has another wife, lawful by 
living in adultery. 

is it possible that in either of these two cases the 
husband can, by the Ecclesiastical law as it prevails 
in the Diocese of London , be directed to take his 
wife home ! In England, the wife, on account of such 
an intercourse, would be entitled to a sepaiation 1'iom 
bed and board, and alimony; but a prayer for resti¬ 
tution is, under such circumstances, wholly unheard 
of. A Court Christian cannot enforce a renewal of 
cohabitation with an adulterer or adulteress: such a 
proceeding would be utterly repugnant to its cha¬ 
racter, its practice, and its principles. Such a decree 
would not be the administration of Ecclesiastical law, 
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He, therefore, either 
Parsee law, or he is 
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but the violation of it. What might be the remedy 
by Parsee law we think it wholly unnecessary to in¬ 
quire, because, from the religion the Parsees profess, 
it cannot be the remedy the Court Christian would 
afford, nor would such relief be administered by Ec¬ 


clesiastical law. 

There are, however, other difficulties. The Civil 
Courts in India can bend their administration 
justice to the laws of the various suitors who seek 
their aid. They can administer Mahomedan law 
to Maliomedans, Hindoo law to Hindoos ; but the 
Ecclesiastical law has no such flexibility. Change 
it in its essential character, and it ceases to be Eccle¬ 
siastical law altogether. 


For the reasons we have stated, we think that a 
suit for the restitution of conjugal rights, strictly an 
Ecclesiastical proceeding, could not, consistently with 
the principles and rules of Ecclesiastical law, be ap¬ 
plied to parties who profess the Parsee religion ; but 
we should much regret if there were no Court and 
no law whereby a remedy could be administered to the 
evils which must be incidental to married life amongst 
them. We do not pretend to know what may be the 
duties and obligations attending upon the matrimonial 
union between Parsees, nor what remedies may exist 
for the violation of them, but we conceive that there 
must be some laws, or some customs having the effect 
of laws, which apply to the married state of persons 
of this description. It may be that such laws and 
customs do not afford what we should deem, as be¬ 
tween Christians, an adequate relief ; but it must be 
recollected that the parties themselves could have 
contracted for the discharge of no other duties and 
obligations than such as, for time out of mind, were 
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incident to their own caste ; nor could they reasonably 

have expected more extensive remedies, if aggrieved, ^^setjee 

than were customarily afforded by their own usages. v. 

* PEROZE- 

Such remedies we conceive that the Supreme Court boye. 
on the civil side might administer, or at least remedies 
as nearly approaching to them as circumstances would 
allow. In suits commenced on the civil side, the 
peculiar difficulties which belong to the exercise of 
Ecclesiastical jurisdiction in some matrimonial cases 
would not arise. Proceedings might be conducted on 
t lie civil side with such adaptation to the circum¬ 
stances of tlie case as justice might require, though 
on the Ecclesiastical side such modification would be 
wholly irreconcilable with Ecclesiastical law. 

We have been led to make these observations, not 
\ merely by general considerations, but more particu¬ 
larly by the case of Mihirwanjee Niioshirwanjee v. 

Awan Bare (2 Borr. Bom. Sud. Dew. Rep., 209 ). That 
case shows that the Sudder Adaivlut at Bombay will 
take cognizance of matrimonial suits between Par- 
sees, and will afford them such relief as a due regard 
to their own laws and customs will allow ; it also 
proves, as indeed must be expected, that those laws 
and customs are wholly at variance with the princi¬ 
ples which govern the matrimonial law of the Dio¬ 
cese of London , and incompatible with the Ecclesias¬ 
tical law, as in such cases is administered. One 
instance will suffice. It appears that, under many 
circumstances, the husband is permitted to take a 
second wife, the first being alive. 

We have not neglected to observe that in two or 
three cases, the Ecclesiastical side of the Supreme 
Court has not refused to entertain suits of this de¬ 
scription, but we have no reason to think that the 
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decision as should make us hesitate in giving effect to 
our own opinion. 


We think that the protest should be sustained, and 
the judgment reversed on the grounds we have stated, 
and we do not deem it necessary to enter upon a 

discussion which chiefly occupied the time of the 

Court below, whether the parties to this suit were or 

were not persons who, prior to the date of the 

Letters Patent establishing the Court, were described 
and distinguished in the Royal Charters of Justice 
by the appellation of “ British subjects.” Whatever 
may, in such respect, be their description, our opinion 
is that this suit cannot be entertained. 


The Lords of t lie Committee will, therefore, humbly , 
report to Her Majesty as their opinion, that the Order 
of the Supreme Court of Judicature at : Bombay , of 
5 th July, 1854 , whereby the protest of the Appellant 
was overruled, ought to be reversed, each party 
paying his and her own costs of this appeal. 
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On appeal from the Sadder Dewanny Adaivlut at Agra, 

North Western Provinces. 

Hindu Law — -Minor- — Guardian—Alienation by—Validity Xecessity o" 
benefit—Tent A—Duty of alienee ft* inquire—Representations by alienor 
Value of—Burden of proof—Mortgagor and mortgagee—Accounts Mode 
of taking of — Practice — Amendment. 

.Principles upon which the Native Courts in India are to proceed, in try¬ 
ing issues in suits depending before them. 

If, by inadvertence or otherwise, the recorded issues do not enable the 
Court to trv the whole ease on the merits, the suit ought not to be dis¬ 
posed of, but an opportunity should be afforded by amendment, and, if 
need be, by adjournment, for decision upon the real points in dispute. 

The power of a Manager for an infant heir to charge ancestral estate 
bv loan or mortgage, is, by the Hindoo law, a limited and qualified 
power, which can only be exercised rightly by the Manager in a case of 
need, or for the benefit of the estate. But where the charge is one that 
a prudent owner would make in order to benefit the estate, a bona fide 
lender is not affected by the precedent mismanagement of the estate. 
The actual pressure on the estate, the danger to be averted, or the 
benefit to be conferred, in the particular instance, are the criteria to 
be regarded. If that danger arises from any misconduct to which the 


This was an appeal from a decree of tlie Sudder 4 t h,sth>7th 
Dewanny Court of Agra, which reversed the Judg- ,856? 
ment of the Principal Sudder Ameen ot the District of 
Goritckpore, pronounced in favour ot the Appellant, 
in a suit which was brought by Lai Inderdowun 

* Present: Members of the Judicial Committee ,—The Right 
Hon the Lord Justice Knight Bruce, the Right Hon. Sir Edward 
Rvan, the Right Hon. the Lord Justice Turner, and the Right Hon. 

Sir John Patteson. 

Assessor,— The Right Hon. Sir Lawrence Peel. 
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lender has been a party, he cannot take advantage of his own wrong to 
support a charge in his favour against the heir, grounded on a necessity 
which his own wrong has helped to cause. 

A lender, however, in such circumstances, is bound to inquire into the 
necessities of the loan, and to satisfy himself as well as he can, with 
reference to the parties with whom he is dealing, that the Manager is 
acting in the particular instance for the benefit of the estate. ii 
he does inquire, and acts honestly, the real existence of an alleged 
and reasonably-credited necessity is not a condition precedent to the 
validity of his charge, which renders him bound to see to the application 

of the money. 

The mere creation of a charge bv a Manager securing a proper debt, is 
not to be viewed as an improvident act ; and a bona fide creditor is not 
to suffer when he has acted honestly and with due caution, but is him¬ 
self deceived. 

No general rule can be laid down upon whom the onus lies to allege 
and prove the bona fides of a Manager of an estate whose title to alien 
ate is qualified in contracting debts and resorting to loans: the pre¬ 
sumption proper to be made varies with the circumstances, and is regu¬ 
lated and dependent upon them. 

But if the mortgagee is enforcing his right against the heir, he must 
allege and prove the facts which embody the representations made to him 
of the alleged needs of the estate, and the motives influencing the loan. 

A mortgage Bond to secure a sum of money lent to a party deceased, 
in substitution of a previous -Inert executed by a former propnetor, by 
wav of further security for a sum advanced by the 11101 tgagee to tlic 
widorv ot the rteceasert,' charging part of the ancestral estate « j“ert 
the widow as having a beneficial proprietary right m the 111011gaged 
estates, although in fact, she was only the curator of her son, a minor, 
Hie deceased’s heir: Held, that the description, though inaccurate was 
not such an assumption of ownership as was derogative to the lights of 
the heir but was to be viewed as an act done by her as curator on behall 
of the heir ; and as the mortgage was beneficial to the estate, it was 

binding upon the heir. 

Mode of taking account when the mortgagee was in possession, of the 
estates as mortgagee, and also as lessee under a lease. 


Singh, since deceased, and now represented by the 
Respondent, his son, against the Appellant, the chief 
Defendant, and Ranee Degumber Koonweree. 

The object of the suit was, first, to recover posses¬ 
sion of certain ancestral estates called Daree Deha, 
Mohundur , &c., situate in the Pergunnah Nugger 
Bustee, in the District of Goruckpore , with mesne 
profits and interest ; and, secondly, to set aside a 
mortgage Bond, dated Assar Soodee Poornumashee. 
Fuslee {July, 1839), and to cancel the Appellant’s 
name as mortgagee in the Collector’s records. 
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The circumstances under which the suit arose were 
these:— 

The Appellant, a Banker, carrying on business in 
the District of Go ruck pore, was in the habit of making- 
advances and loans to the neighbouring- landholders. 
His father, Buccus Panday, before him, had been en¬ 
gaged in the same business, and in the course of the 
latter’s transactions he had advanced the sum of 
Rs. 8,002, to Raja Job raj Singh, the paternal an¬ 
cestor of Lai Seetla Buksh Bahadur Singh, of whom 
the Respondent was guardian. On the occasion of 
this advance, Baja Job raj Singh executed several deeds, 
conveying certain villages, part of his estate, by way of 
usufruct mortgage, to the Appellant’s father. In 1235, 
Fuslee, after the death of Baja Job raj Singh, an ad¬ 
justment of accounts took place between Appellant’s 
father and Baja Sheobuksh Singh, the son and heir 
of Baja Job raj Singh, when a balance of Rs. 5,252, 
as against Baja Sheobuksh Singh, was agreed on. For 
this sum Bonds were given and certain lands and 
villages were assigned to Appellant’s father by Raja 
Sheobuksh Singh by way of usufruct mortgage. Baja 
Sheobuksh Singh died shortly after this transaction, 
leaving an only son, Lai Inderdowun Singh, an 
infant, whereupon his widow. Ranee Degumber Koon- 
weree, assumed the proprietorship of the estates of 
her late husband, and the guardianship of his in¬ 
fant son. Her name was registered with that of Lai 
Inderdowun Singh , the infant, on the records, until he 
attained his majority, when a deed of gift having been 
executed by the Ranee in his favour, her name was 
removed from the Government register of landowners 
by a petition for mutation in the ordinary way. In 
1239, Fuslee, after the death of Baja Sheobuksh Singh , 
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another adjustment of accounts took place between 
the Appellant (who had in the meantime succeeded 
to the business and property of his father, then 
deceased) and Ranee Deg umber Koonweree, as the 
representative of her late husband, in which a balance 
of Rs. 3,200 was agreed to be debited to the Ranee. 
In the same year, the family estates being in arrear 
of the revenue payable to Government, and in dan¬ 
ger of sequestration by reason of such arrear, the 
Appellant, under authority of an order from Ranee 
Degmnber Koonweree , paid into the local Collectorato, 


to the account of such arrears, Rs. 3,000, for which 
sum the Ranee afterwards executed three several Bonds, 
of Rs. 1,000 each, and bearing date respectively Pha- 
goon Soodee Poorn mnashee F. S. 1243, Assar Soodee 
Poornumashee F. S. 1243, and Katikbndee Poornu- 
nxashee F. S. 1244. Previous to executing the above- 
mentioned Bonds, the Ranee had, in consideration of 
Rs. 1,200, part of the balance before found to be due to 
the Appellant, and of a further loan of Rs. 600 from 
Goordial Panday (which was afterwards repaid by the 
Appellant), executed to the Appellant and Goordial 
Panday a Bond and deed of mortgage, conveying to 
them the Mouzas Mohunder and Dee Mar in usu¬ 
fruct, granting at the same time a lease of the same 
to him for the whole term of the mortgage. In the 


month Sawun, in the same year, the Ranee executed 
a mortgage to the Appellants, charging 200 beegahs 
of land lying in Bundelieree, in consideration of 
Rs. 1,000, part of the balance of Rs. 2,000, then 
remaining unsecured. In F. S. 1244, the Appellant, 
havin° paid off certain incumbrances to the amount of 
Rs. 4,000, which the Ranee had previously effected on 
the lands of the Raj, received from her a Deed dated 
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Jeyt Soodee Poornumashee F. S. 1244, conveying to 
him in usufructuary mortgage the villages Dee Mar, 
Daree Delia, and Mohunder, also a pottah for the same, 
bearing the same date ; the consideration for the whole 
being Rs. 5,000, of which sum Rs. 1,000 was the ba¬ 
lance due on the original account, and Rs. 4,000 the 
amount of incumbrance paid off by the Appellant. 
In F. S. 1246 a final adjustment of accounts took 
place between the Appellant and Ranee Degumber 
Koonweree, in which the items stood as follows:— 
Monies paid by Appellant to Tahsildah on account 
of Government revenue due from the Raj, Rs. 5,186 ; 
amount of monies secured by mortgage of Mohun¬ 
der, Daree Delia , and lands in Dee Mar, Rs. 5,000 ; 
amount secured by mortgage of Bundheree, Rs. 1,000 ; 
amount secured by three several Bonds of Ranee 
Degumber Koonweree for Rs. 1,000 each, Rs. 3,000 ; 
amount due, being balance of Rs. 1,500 secured 
by Bond, Rs. 814 ; making in the whole, Rs. 15,000. 
On this balance having been ascertained, the Ranee 
and Lai Jnderdowun Singh, then a minor, by a mort¬ 
gage Bond, dated Assar Soodee Poornumashee F. S. 
1246, conveyed to the Appellant in usufructuary 
mortgage Daree Deha, Dec Mar, Bundeheree, Raja 
haree, Mohunder, and Gundherea Faiz, which trans¬ 
action formed the subject of the present suit. In 
this Bond the Ranee was described as being pos¬ 
sessed of the mortgaged property in proprietary right. 

Apart from these transactions of loan and mort¬ 
gage, Raja Sheobuksli Singh granted to the Appellant 
in Birt some thirty beegahs of waste land lying in 
Bundeheree , in consequence of which grant Appellant 
expended much money in reclaiming the waste, erect- 
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ing- buildings, and otherwise . improving the land. 
Ranee Degumber Koonweree afterwards, finding that 
Appellant possessed no evidence of his Birt title, 
compelled him to pay Rs. 500 for a Birt puttee, 
which she executed. Besides this portion of Birt 
lands the Appellant had purchased three and a half 
beegahs , lying in Dee Mar, from Gosain Musan Nath 
Fakir, to whom they had been granted for religious 
services by Raja Pirthee Pal Singh, the ancestor of 
the original Plaintiff. 


On the 10th December, 1849, Lai Inderdowun Singh, 
having then attained his majority, filed a plaint in 
the Z ill ah Court of the Principal Sadder Ameen of 
G or nek-pore against the Appellant and Ranee Degumber 
Koonweree, for the possession of Zemindary right, un¬ 
incumbered by Birt, of Daree Delia, Mohunder, Gund- 
herea Faiz, and of certain lands lying in Bundeheree, Dee 
Mar, and Rajabaree ; also to set aside the mortgage 
Bond before mentioned, bearing date Assar Soodee 
Poo mum ash ee. F. S. 1246, and to oust the Appellant. 
The plaint alleged that Ranee Degumber Koonweree 
had acted as the guardian of the Plaintiff and managed 
his affairs for him during his minority ; that she 
being a Purdah Nusheen and totally ignorant of mat¬ 
ters of business, had been imposed on and deceived 
by her servants and agents, who had, without her 
knowledge or authority, made contracts of loan and 
mortgage with divers parties, and effected incum¬ 
brances on the Plaintiff’s property ; that the Appel¬ 
lant, among others, had by collusion and fraud ob¬ 
tained from them, under pretence of mortgage, the 
possession of certain lands and villages ; that the vil¬ 
lages and lands so unlawfully possessed by the Ap- 
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pellant were component parts of Plaintiff’s ancestral 
Raj, and inalienable by the act of a guardian. 

The answer of the Appellant set forth the circum¬ 
stances above stated under which the debts were con¬ 
tracted and the mortgage Bonds executed, and traversed 
the allegations respecting the Ranee’s ignorance of 
matters of business and the Appellant’s collusion with 
the Ranee’s agents ; and alleged that the Plaintiff, in 
F. S. 1255, after he had attained majority, had person¬ 
ally acknowledged the validity of the mortgage Bond 
and the debt due under it ; that the Appellant in ex¬ 
pressing a desire to redeem Gundherea Faiz and Baree 
(which second village was not included in the suit), 
had proposed to execute a fresh mortgage of Mohunder, 
Daree Deha, and the lands in Bundeheree, De Mar and 
Rajabaree, and that the Plaintiff, since attaining majo¬ 
rity, had borrowed money on Bond from the Appellant, 
and the Appellant by his answer finally insisted that 
the amount of mesne profits was greatly exaggerated. 
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The answer of the Ranee Deg umber Koonweree 
averred ignorance of the matters in issue, asserting 
that the Appellant had been for some time employed 
by her in the capacity of Manager. 

Lai luderdmrun Singh having died, Mussumat Ba~ 
booee Mint raj Koonweree, the Respondent, was ad¬ 
mitted by the Court to prosecute the suit as guardian 
of Lai Seetla Buksh Bahadur Singh, the infant son 
and heir of Lai Inderdowun Singh. 


By a proceeding of the Principal Sudder Ameen of 
Gor nek pore, had on the 3rd of April, 1850, the issues 
to be disposed of were settled. The first was upon a 
point of practice arising out of an alleged irregularity 
of the replication ; the second was, whether the mort¬ 
gage Bond was the act and deed of Ranee Degumber 
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Koomveree, and whether it ought to have effect against 
the mortgaged villages ; also if the mesne profits, as 
stated, were correct. 

Evidence was entered into on both sides, the effect 
of which is contained in the Sudder Ameen’s judgment. 

On the 23rd of December, 1850, the suit was heard 
by the Principal Sudder Ameen , who by his judgment 
and decree dismissed the suit. The material part of 
his judgment was as follows' 1 ‘ My opinion on tl £he 
second point is this—That the mortgage Bond was 
written, and that it exists at this time, neither of the 
parties in their pleadings call it into question ; for the 
witnesses on both sides depose that it was executed on 
the part of Ranee Degumber Koomveree and Lai In- 
derdowun Singh. The only dispute is, that the Plain¬ 
tiff avers it was made without the knowledge of Ranee 
Degumber Koomveree, the second-named Defendant ; 
while the first-named Defendant declares that Ranee 
Degumber Koomveree was cognizant of its execution. 
My opinion is, that the Plaintiff’s plea of the Bond 
having been made without the knowledge of Ranee 
Degumber Koomveree, the second-named Defendant, is 
opposed to facts, and on several grounds inadmissible. 
First ; several witnesses, among whom are some who 
attested the Bond, others who were percipient witnesses 
of the transaction, have deposed on both sides, espe¬ 
cially some who are the servants, dependants, and Mal- 
goozars of the Raja , have deposed to the fact. It is, 
therefore, impossible that so many persons should be 
aware of the transaction, and yet the Ranee and Raja 
remain in ignorance, as stated by the Plaintiff’s wit¬ 
nesses. Secondly ; had this Bond, by which certain pro¬ 
perty was mortgaged, been made without the Ranee's 
knowledge, seeing that she was the Manager of the Raj, 
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the Defendant would not have been able to get posses- , l856 : 
sion of the property mortgaged by the Bond ; for when hunooman 
the Defendant attempted to take possession he would panday 
have been opposed by the Ranee. Thirdly ; that at mussumat 
the settlement the Defendant’s name would not have m'u*nraj 
been recorded as mortgagee. Fourthly ; assuming the ^free 
P laintiff’s statement to the effect that the Karindas 


colluded with the Defendant, and executed the Bond 
as he dictated, and that they moreover filed a petition 
admitting the mortgage in the settlement, it is obvious 
that there was nothing to prevent the Defendant, in 
collusion with the Karindas, from fabricating a deed of 
sale conveying the disputed property to him: he 
would not, seeing that he had such great influence, 
have been content with the mortgage Bond. Hence it 
is clear to me that Ranee Degiimber Koonweree , being- 
in want, and also wishing to satisfy former debts in 
order to preserve the estates in her hands, mortgaged 
the estates in order to pay the debts and put the 
Defendant in possession ; otherwise it is not possible 
to credit, that in 1 lie face of such dishonesty on the 
part of the Karindas, she should refrain from com¬ 
plaining in the Courts, and preventing Defendant from 
entering upon the estates ; for her experience and 
sagacity are demonstrated by the fact that she has 
saved the estates of the Raj , and has continued to 
manage them herself to the present time. Fifthly ; 
were the plea of the Plaintiff to tlie effect that the 
Karindas were ungrateful and dishonest, they would 
not have given their evidence in favour of the Ranee 
as supporting her statement: they would unequivo¬ 
cally have declared that tlie Bond was made with the 
* 

knowledge and sanction of the Ranee. These wit¬ 
nesses, after tlie lapse of so long a period, not having 
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Panday acquaint the Plaintiff with the transaction. Then 
mussumat what more is required to prove their attachment and 
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subservience to the Ranee? Indeed, from the fact 
that the Defendant has been in that possession, the 
settlement was concluded with him, that Ranee Re¬ 


number Koonweree and Lai Inderdowun Singh, de¬ 
ceased, remained silent for so long a period, it is 


clearly inferred that the statement of the Defendant 
and his witnesses is true. On these grounds my 


opinion is, that there can be no doubt that the 
Bond was made with the knowledge of Ranee Regutn- 
ber Koonweree, the Manager of the Raj , and that the 
statement of Plaintiff and of her witnesses is made 
with dishonest intentions. Several witnesses have been 
adduced on the part of the Plaintiff, who state that 
Ranee Regumber Koonweree and her predecessors had 
no occasion to borrow money. This assertion is suf¬ 
ficiently rebutted by the exhibits filed on the part of the 
first-named Defendant. It is opposed to common sense 
to suppose that although the Raj was to be maintained 
and that the expenses of the Rajas were great, and moie- 
over that a woman was the manager, that there should 
have been no occasion to borrow money. Indeed, 
copies of papers obtained from the office of Register 
of Deeds, and more especially the decree of the 
Moonsiff of Captain Gunj , dated 21st of September, 
1847, is conclusive evidence to prove the Plaintiff’s 
statement to be false. The second point remains to 


be considered, namely, whether the mortgage pleaded 


by Defendant is valid and of effect touching the 
vilages in dispute. The record shows that Ranee 
Regumber Koonweree was the manager of the Raj 
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during- the infancy of Lai Inderdowun Singh, and that l8 5 6 : 
all her acts and deeds are recognised in the Revenue hunooman- 
Department and in the Special Commission. During 
her management, with the object of saving the estates, 
of paying the debts of her predeces.sors, and of satisfy¬ 
ing the claims of Mahajuns , the mortgage Bond was 
executed. Seeing, moreover, that the settlement was 
also made with the Defendant by the Settlement. 

Officer, that a Bond of this nature does not extinguish 
the title of the infant, it follows then, as a matter of 
justice and equity, that the Bond is valid and of effect. 

For if it be held to be invalid, two difficulties will 
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arise—First, that when the Raj is under the manage¬ 
ment and guardianship of a person, should necessity 
arise to take money on loan in order to pay the 
Government Malgoozaree and to pay other necessary 
expenses of the Raj, no person will be willing to lend 
the money, and the loss of the estates will be the con¬ 
sequence. Secondly, should any person, on the faith 
of the Raj, and satisfied that there are assets sufficient 
to liquidate his loan, advance money to the manager 
of t lie Raj, and save the Raj from being lost, and sub¬ 
sequently, should this fact be proved, and on the suit 
of the proprietor, on his attaining his majority, he 
should be able to repudiate the loan, it would be gross 
injustice. There next remains to consider the fact that 
the name of Lai Inderdowun Singh is associated with 
that of Ranee Deguniber Koonweree in the mortgage 
Bond. I remark that this is not a suit brought by the 
Defendant, consequently this point need not be tried 
and disposed of, since in my opinion the claim must 
be dismissed ; and precedents adduced by the Plaintiff 
do not apply to this case: on the contrary, it is a 
legitimate inference that these precedents support my 
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view of the case. Finally, since the Plaintiff’s claim 
is dismissed by me, there remains no necessity for an 
inquiry into the matter of mesne profits. On the ground 
above stated, it is ordered, that the Plaintiff’s' claim 
be dismissed, with costs.” 


From this judgment the Respondent appealed to 
the Sudder Deivanny Adawlat at Agra . The principal 
grounds of appeal were, that Lai Inderdoivun Singh, at 
the time the Bond was made, was a mere child, that 
the Ranee was not designated as guardian in ^the 
Bond, but as proprietor, and that the Bond, therefore, 
was totally invalid, since, under the Regulations, or 
the Hindoo law, a deed made by an infant could have 
no effect or force ; that even admitting the Bond to be 
genuine, Ranee Degiunher Koonweree was not com¬ 
petent by the Hindoo law to make such a Bond ; that 
under the law of the Skastras, the son of the deceased 
living, the Ranee Degiunher Koonweree could have no 
personal title to the property, but as the son was an 
infant she was competent to act as guardian ; but as 
such she was not competent to make such a transfer 
of the property as had been made ; and, lastly, that 
the Ranee was not cognizant of the Bond being 
executed or of the transaction. 


The appeal, which was referred to the full Court, 
came on for hearing on the 22nd of January , 1852, 
when the Messrs. Be glue, Deane , and Brown, the 
Judges of the Sadder Deivanny Court, by their judg¬ 
ment, held, that the question which the Court had 
to deal with, related to the right of the Ranee to 
execute the deed before them. They remarked that 
the deed itself assigned to the Ranee a proprietary 
character, and that it was not among the Defendant’s 
pleas that the Ranee acted as her son’s guardian, but 
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that lie claimed for her the proprietary character both ^856. 
in his answer to the plaint, and still more broadly and hunooman- 
unreservedly in his answer to the pleadings in appeal, panday 
That the Plaintiff, on the other hand, had, throughout, museum at 
argued for the avoidance of the Bond by denying the m'unraj 
Ranee's proprietary right in any way ; and such being koon- 

tlie issue joined between tlie parties, the Court, look- 
ing to the fact that the estates in dispute unquestion¬ 
ably devolved on I he Plaintiff, to the exclusion of the 
loanee on the death of the Plaintiff’s father, Raja 
Rheobuksh Sinyh, had no hesitation in declaring that 
even on the assumption that the Ranee voluntarily 
executed the Bond and received full consideration for 
it, the Bond was not binding on the Plaintiff, and that 
neither lie nor his ancestral property could be made 
liable in satisfaction of it. That it was needless for the 
Cpurt, their inquiries being thus stopped in limine, to 
enter on the real merits of the transaction as between 
the Ranee and Hunoomanpersaud Panday ; but that a 
final judgment could not then be pronounced, the 
amount of the waisilat (mesne profits) being disputed, 
and no investigation on that point having been made 
bv the Court below. The Court, therefore, decreed 
to the Plaintiff, in alteration of the Principal Rudder 
Ameen’s judgment, so much of his claim as related 
to the avoidance of the Bond, and remitted the suit, 
with directions, to the Principal Sudder Ameen, that 
he determine what amount of mesne profits from the 
date from which they were claimed the Plaintiff was 
entitled to recover. It was ordered, therefore, “ that 
the judgment of the Principal Sudder Ameen of Go- 
ruck pore, dated 23rd of December , 1830, be amended ; 
that the Bond set up by the Defendant be set aside ; 
and that a decree do pass in favour of Plaintiff, and 
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Against this decree the present appeal was 
brought. 

Mr. R. Painter, Q. C., and Mr. Leith, for the 
Appellant ; and 


Mr. Wigram, Q.C., Mr. Bagshaw, Q. C., and Mr. 

W. Field, for the Respondent. 

The principal points submitted to the Court in 
the argument, were 

First. As to the validity of the mortgage Bond, 
whether it was executed by the Ranee at all, and 
further, as the Bond purported to be executed by 
her in a beneficial character, if it constituted a valid 
incumbrance on the Raj. 

Second. Whether the incumbrance created by 
Raja Sheobuksh Singh entitled the Appellant to retain 
possession of the villages and lands in the mortgage 
Bond executed by him until such incumbrance was 
paid off, or whether it was a personal charge only 
on the heir ; and the Appellant had not a right to 
stand in the place of the Ranee in respect of the 
monies he had advanced. 

Third. Whether it was competent by the Hindoo 
law to the Ranee, as the registered proprietor of the 
family estate and curator of the infant’s property, 
to charge ancestral estates by way of mortgage, in 
consideration of the advances made for the benefit 
of the minor’s estate, to prevent a sequestration 
and probable confiscation. 

Fourth. Whether after the factum of the mortgage 
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Bond was established, and proof of the advances made, i&s6. 
the presumption of law was not in favour of the hunooman- 


charge, and the onus probandi was not upon the heir 
to disprove the necessity of the advances. 

Upon these points the following authorities were 
cited:— 
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As to the power by the Hindoo law, of a manager 
or guardian, in possession, to mortgage ancestral es¬ 
tates, to charge by way of mortgage for payment of 
debts or Government revenue to save the estate from 
sequestration, or in any way to alienate ancestral 
estate by deed or Will, 2 Coleb . Dig., pp. 265, 270, 
284, 294, 319 ; The Mitacshara, ch. i. sec. i. pars. 
28, 29, 30, where reference is made to Inst, of Menu , 
ch. xi. ; 1 Strange's “ Hindu Law,” p. 18 (2nd 

Edit.) ; Rajah Sahibdeen Khan v. Brig Raj Sing (a) ; 
Go pee Churun Burral v. Mussumaut Lukhee Ishwuree 
Dibia (b); Anohutoo Day v. Moheschunder Dutt ( c ) ; 
Sheogovidpershad Singh v. Ramcliurum Doobe ( d ); 
Nagalutchmec Ummal v. Gopoo Nadaraja Chetty (e); 
Rungama v. Atchama (/) ; Mulraz Lachmia v. Cha- 
lekany Vencata Rama Jagganadlia Row ( g ). By 
the English law, Archer v. Hudson ( h ). 

That the debts of ancestors were charges upon the 
estate, 1 Strange's “Hindu Law,” p. 166, Oomed 
Rai v. Ueera Lall (i). 


Upon whom the onus probandi lies, Rajah Sahib¬ 
deen Khan v. Brig Raj Sing (&). 

As to the manner of taking mortgage accounts, 
Ben. Beg. XV. of 1792. 


(a) 6 Sud. Dew. Adaw. Rep. 47. (6) 3 Sud. Dew. Adaw. Rep. 93. 

(c) Pulton’s Rep. 380. ( d ) 9 Sud. Dew. N. W. P. 133. 

(e) 6 Moore’s Ind. App. Cases, 309.(/) 4 Moore’s Ind. App. Cases, 1. 
(g) 3 Moore’s Ind. App. Cases, 54.(/*) 7 Beav. 551. 

( i) 6 Sud. Dew. N. \V. P. 218. (fc) 6 Sud. Dew. Adaw. Rep. 47. 


VI—53 
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26 th July, 
1856 . 


And, upon the practice of framing the issues of 
the points in dispute, Ben . Reg. XXVI., sec. 10, 
els. 2 & 3, of 1814 ; Macpherson “ O 11 civil proce¬ 
dure,” 207. 

Judgment was delivered by 

The Right Hon. the Lord Justice Knight 
Bruce : 

The complainant in the original suit, was Lai In- 
derdoivun Singh , described in the plaint as proprietor 
of the Raj of Pergunnah Munsoor Nuggur Bustee. 
The suit was against the present Appellant, the chief 
Defendant, and Ranee Deg umber Koonweree, the 
second Defendant, the mother of the complainant. 
The complainant sought by his plaint the possession 
of certain immoveable property described in his claim, 
the particulars of which it is unnecessary to state. 
He sought also to set aside a mortgage Bond bearing 
date Assay Sooclee Poorunmashee , 1246 Fuslee, set up 
by the Appellant ; to oust the Appellant, to cancel 
the name of the Appellant as mortgagee in the Col¬ 
lector’s records, and to recover mesne profits. 

To this suit the Defendant put in his answer. The 
title of the complainant to the lands as heir was not 
denied by the answer ; but the Defendant alleged his 
title as mortgagee (except as to some Birt lands, the 
claim to which was abandoned in the suit, and to 
which it is unnecessary further to refer). The sub¬ 
stantial dispute between the parties was, as to the 
lands for which the suit proceeded, whether the De¬ 
fendant could resist, under his title as mortgagee to 
the extent of that interest, the title of the complainant 
as heir and proprietor of the lands. 

It is unnecessary to enter in detail into the plead- 
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ing's or proceedings in the suit. It is sufficient to 
state, that in the result the Sudder Ameen decided in 
favour of he security, and dismissed the claim 
generally, but that on appeal from that decision, the 
Sudder Court decided against the security, and in 
substance granted the relief asked by the plaint, 
except in so far as it was abandoned. 
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The reasons for the decision of the appellate Court 
are contained in their judgment. The Court says, 
“ The question with which the Court have first to deal, 
respects the right of the Ranee to execute the instru¬ 
ment before them.” They then remark, “ that the 
Bond itself assigns to the Ranee a proprietary charac¬ 
ter, and that it was not amongst the Defendant’s pleas 
that the Ranee acted as her son’s guardian, but that 
he has claimed for her the proprietary character, both 
in his answer to the plaint, and still more broadly 
and unreservedly in his answer to the pleadings in 
appeal. The Plaintiff, on the other hand, has 
throughout argued for the avoidance of the Bond, 
by denying the Ranee's proprietary title in any 
way ; and such being the issue joined between the 
parties, the Court, looking to the fact that the estates 
in dispute unquestionably devolved on the Plaintiff, 
to the exclusion ol the Ranee, on the death of the 
Plaintiff’s father, Raja Sheobuksh Singh, have no 
hesitation in declaring that, even on the assumption 
that the Ranee voluntarily executed the Bond, and 
received full consideration for it, the Bond is not 
binding on the Plaintiff, and that neither he nor his 
ancestral property can be made liable in satisfaction 
of it. It is needless for the Court, their inquiries 
being thus stopped in limine, to enter on the real 
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merits of the transaction as between the Ranee and 
Hunoomanpersaud Panday. 


y> 


Their Lordships collect from this judgment that 
the Court thought that a bar was interposed by the 
pleadings, and by the Ranee's act of assumption of 
proprietorship, to the further consideration whether 
the Appellant’s charge could in any character be sus¬ 
tained against the estate. 




The Court did not enter upon the question of the 
validity of the charge, in whole or in part, as a charge 
effected by a de facto Manager, or proprietor, whether 
by right or by wrongful title, nor advert to the fact 
that the charge included some items of former charge 
wholly unaffected by the objection which they con¬ 
sidered of so much weight. 


This judgment may be considered under the follow¬ 
ing points of view: 

First. Did the appellate jurisdiction rightly con¬ 
strue the pleadings, and take a right view of the 
issues framed under the direction of the Judge, ac¬ 
cording to the practice of those Courts ? 

Secondly. Did it take a right view of the relation 
in which the Ranee intended to stand to her son’s 
estate? And, 

Thirdly. Did it consider the point, whether the 
rights of these parties could wholly depend upon the 
question whether that relation was duly or unduly 
constituted ? 


On the first point their Lordships think it right to 
observe, that it is of the utmost importance to the 
right administration of justice in these Courts, that 

it should be constantly borne in mind by them that 
by their very constitution they are to decide according 
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to equity and good conscience ; that the substance 
and merits of the case are to be kept constantly in 
view ; that the substance and not the mere literal 
wording* of the issues is to be regarded ; and that if, 
by inadvertence, or other cause, the recorded issues 
do not enable the Court to try the whole case on the 
merits, an opportunity should be afforded by amend¬ 
ment, and, if need be, by adjournment, for the deci¬ 
sion of the real points in dispute. 
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But their Lordships think that if the wording of the 
issues be carefully considered, it will be found that the 
issue in substance is, whether the charge under the 
instrument bound the lands. The words in which the 
Principal Sudder Ameen states the issue on this point 
are: “ whether it (the mortgage Bond) ought to have 
effect against the mortgaged villages/’ It was not an 
issue limited to the particular description or character 
in which this act was done, and a misdescription or 
error in that respect would not have been fatal to the 
charge. Consequently, their Lordships cannot agree 
with the Sudder Deivanny Adawlut, upon the first 
point, that the real question in dispute between these 
parties, namely, whether the charge bound the lands 
in t lie hands of the heir, was not substantially in¬ 
cluded in the issues, which were evidently intended 
to raise it. Neither can their Lordships adopt the 
reasoning or the conclusion of the Sudder Dewanny 
Adawlut , upon the second point, as to the relation in 
which the Ranee meant to stand, and substantially 
stood, to the estate of her son. 

Deeds and contracts of the people of India 
ought to be liberally construed. The form of ex¬ 
pression, the literal sense, is not to be so much re¬ 
garded as the real meaning of the parties which the 

E E 2 
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transaction discloses. Now, what is meant by the as¬ 
sumption of proprietorship on the part of the Ranee, 
which the judgment ascribes to her? Tt is not sug¬ 
gested that she ever claimed any beneficial interest in 
the estate as proprietor ; had she done so, it would 
have been, pro tanto, a claim adverse to her son ; and 
it is conceded by the Respondent’s counsel that she 
did not claim adversely to her son. The terms of 
“proprietor” and of “heir,” when they occur, whether 
in deeds or pleadings, or documentary proofs, may, in¬ 
deed. bv a mere adherence to the letter, be construed 
* » 

to raise the conclusion of an assumption of ownership, 
in the sense of beneficial enjoyment derogatory to the 
rights of the heir ; but they ought not to be so con¬ 
strued unless they were so intended, and in this case 
their Lordships are satisfied that they were not so in¬ 
tended. They consider that the acts of the Ranee 
cannot be reasonably viewed otherwise than as acts 
done on behalf of another, whatever description she 
gave to herself, or others gave to her ; that she 
must be viewed as a Manager, inaccurately and er¬ 
roneously described as “proprietor,” or “heir and 
it. is to be observed, that the Collector takes this view, 
for, whilst he remarks on the improper description 
of her as heir, or proprietor, he continues her name 
as “ Surberakar.” If the whole context of all these 
documents and pleadings be taken into consideration, 
and the construction proceed on every part, and not 
on portions of them, they are sufficient, in their 
Lordships’ judgment, to show the real character of 
her proprietorship. 

Upon the third point, it is to be observed that under 
the Hindoo law, the right of a bona fide incumbrancer 
who has taken from a dr facto Manager a charge on 
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lands created honestly, for the purpose of saving the 
estate, or for the benefit of the estate, is not(pro- iiunooman- 
vided the circumstances would support the charge had i-anoay 
it emanated from a de facto and do jure manager) af¬ 
fected by the want of union of the do facto, with the de 
jure title. Therefore, had the Ra'tiee intruded into the 
estate wrongfully, and even practised a deception upon 
(he Court of Wards, or the Collector, exercising the 
powers of a Court of Wards, by putting forth a case 
of joint proprietorship in order to defeat the claim 
of a Court of Wards to the wardship, which is the 
case that Air. W iff ram supposed, it would not follow 
that those acts, however wrong, would defeat the 
claim of the incumbrancer. The objection, then, to 
the Ranee's assumption of proprietorship, in order 
to get the management into her hands, does not 
really go to the root of the matter, nor necessarily 
invalidate the charge ; consequently, even had the 
view which the Rudder Dewanny Adaivlut took of the 
character of the Ranee's act, as not having been 
done by her as guardian, been correct, their decision 
against the charge without further inquiry would 
not have been well-founded. It would not have 
been accordant with the principles of the Hindoo 
as declared in C'otcb. Dig’., vol. i., p. .102, and in 
the case of Gopee Churun Burral v. Mussummaut 
Jslnvuree Lu/chee Dibia , (3 Sud. Dew. Adaw. Rep. 

03,) and as illustrated by the case cited for the 
Appellant in the argument, against the authority of 
which no opposing decision was cited. Their 
Lordships, however, must not be understood to say, 
that they see any ground of probability for the 
assertion, that the Ranee really meant to deceive the 
Court of Wards, or the Collector exercising its an- 
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It is a circumstance worthy of remark, too, that 
the complainant does not ascribe this conduct to her 
in his plaint. The case that the plaint makes is not 
that she intruded upon him and assumed proprietor¬ 
ship ; the plaint itself says she had possession as 
guardian, that is, as managing in that character ; and 
on a review of the whole pleadings and documentary 
evidence, and of the probabilities of the case, their 
Lordships think it a strained and untrue construction 
to assign any other character to her acts than that 
which the plaint ascribes to them, notwithstanding 
the use of terms inconsistent with it. For these 
reasons, their Lordships think that the Judgment of 
the Sudder Dewanny Court cannot be supported on 
the grounds which that Court has assigned. 

It then remains to be considered whether the judg¬ 
ment is substantially right, though the reasons as¬ 
signed for it are not satisfactory or sufficient. 


If the evidence discloses, as it is contended for the 
Respondent that it does disclose, no prima facie case 
of charge at all on this ancestral estate, then, as the 
only bar to the resumption by the heir of his estate^ is 
the alleged mortgage title over it, the proof of which 
lies on the mortgagee, the complainant’s title to the 
estate, to the mesne profits, and to the other relief, is 
made out ; but if, on the other hand, the evidence 
discloses even a prima facie case of charge, some in¬ 
quiry at least ought, as it seems to their Lordships, 

to have been directed. 
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The question then next to be considered is, whether 1856 * 
a prhna facie case of a subsisting charge is made out hunooman 

1 PERSAUD 

by the Appellant. This question involves the con- panday 
sideration of two points: first, the actual factum of mussumat 
the deed ; and, next, the consideration for it. munraj 

koon- 

First, as to the fact inn. The execution of the Bond WEREE - 

by the Ranee is stated by several of the attesting wit¬ 
nesses. It was argued, however, on behalf of the 
Respondent, that the Court ought not to act on their 
evidence. Some discrepancies,—such, however, as 
are not unfrequently found in honest cases in native 
testimony,—were dwelt upon. The Sudder Ameen, 
who decided this case originally, has made some per¬ 
tinent remarks on the confirmation which circum¬ 
stances give to the oral evidence that the Bond is the 
deed of the Ranee. The decision by a native Judge, 
possessing the intelligence which this judgment of 
the Sudder Ameen evinces, on a question of fact in 
issue before him, is, in the opinion of their Lordships, 
entitled to respect ; he must necessarily possess su¬ 
perior knowledge of the habits and course of dealing 
of natives, and that knowledge would be likely to 
lead him to a right conclusion upon a question of 
disputed fact The Sudder Ameen observes, in sub¬ 
stance, that possession went along with this Bond, 
and that the mortgagee was inscribed in that character 
as proprietor on the records of the Collector. He was, 
therefore, put in possession as mortgagee, and was 
publicly known as mortgagee in the Collector’s office. 


It is to be observed further, that his receipt of the 
rents and profits of the lands included in this con¬ 
veyance would diminish, pro tanto, the annual income 
of the estate, which would come to be administered by 
the Ranee , and that this state of things continued for 
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several years after the execution of the Bond. The 
Ranee’s ignorance, then, of such 'title, possession, 
receipt, and diminution, is, as the Sudder Ameen 
justly observes, not a probable supposition. It could 
be rationally accounted for only on one supposition 
that the Ranee was a mere cypher, and entirely 
ignorant of that which was done in her name. This, 
however, does not appear to have been the case: she 
herself denied it on a subsequent contest as to the 
managership ; and the act ol the Collector in his 
decision upon that dispute, in putting her into the 
management, confirms her own statement of. her capa¬ 
city. Had her incompetency been of so flagrant a 
character, as the above hypothesis demands to be 
attributed to her, it is not reasonable to suppose that 
it would have been unknown in the Collector’s office, 
nor is it reasonable to suppose that the management 
would have been confided to her had such been hei 
character. It was argued, indeed, that she may have 
become by that time capable ; but it is to be observed 
that a long course of neglect and mismanagement, 
which is attributed to her, would not be a school of 
improvement. 

It was argued that the complainant was not to be 
bound by the Ranee’s allegations of her own compe¬ 
tency ; that she had tasted the sweets of management, 
and would desire their continuance. Certainly the 
complainant is not to be bound by her assertion ; but 
it is not the assertion that is relied on as confirmation. 
What is relied on is the result of the contest, and the 
acknowledgment of her as one competent to the ma¬ 
nagement of the estate by an officer interested in its 

right administration. 

Their Lordships cannot but concur with the Sudder 
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Ameen in thinking: that these circumstances do ma¬ 
terially confirm the story of the attesting- witnesses as 
to the Ranee’s execution of the deed. The story of 
her non-execution of it is based, in a considerable 
degree, on a supposition of her incapacity. That the 
deed is hers, is, in the opinion of their Lordships, 
further confirmed by the great improbability ol the 

history which some of the witnesses of the Respondent 
• * 

give as to Ihe factum of the instrument. The story 

told by the witnesses, TJeera hat and (r paper shad 
* 

Patak, is so destitute of probability, so little in har¬ 
mony with the ordinary conduct of men in like cir¬ 
cumstances, that their Lordships can place no reliance 
upon it. According to the case of the Respondent, 
this Bond was fraudulently executed in the name of 
the Ranee, without her sanction or knowledge, in 
order to fix a false charge of Rs. 15,000, in the Defen¬ 
dant’s favour, on the property of the infant Raja. 
The Defendant and several associates were, according 
to this story, conspiring together for this object. 
According to the witnesses, who give nearly verbatim 
the same account of the transaction, these conspi¬ 
rators had witnesses ready, though not present, who 
were to attest consciously the false deed as true ; yet 
such is at once the impatience and the folly of these 
conspiring parties, that every one of the witnesses, 
each of whom is described as dropping in by chance 
as it were, is solicited without any assigned adequate 
motive, and with no previous sounding, to become 
a party to this fraud by consciously attesting the false 
deed as true. Each witness declines, and each is 
entreated to secrecy ; and eacli preserves the secret 
inviolate, contrary to duty, and without any assigned 
motive for secrecy. The communication and the con- 
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cealment are both without motive according to tlie 
account which is given us.. And the story of «. this 
utterly needless communication of his crime, is told 
of a man used to business, intelligent, and described 
by the Respondents as the habitual accomplice of 
crafty and designing men, the Karindas, in acts ^+of 

fraud. 


Taking the whole circumstances as to the factum 
of this instrument into consideration, their Lord- 
ships concur in the finding by the Sudder Ameen as 


to it. 


Next, as to the consideration for the Bond. The 
argument for the Appellant in the reply, if correct, 
y-ould indeed reduce the matter for consideration to a 
very short point ; for according to that argument, if the 
factum of a deed of charge by a manager for an infant 
be established, and the fact of the advance be proved 
the presumption of law is pnma facie to suppor 
the charge, and the onus of disproving it rests on 
the heir. For this position a decision or rather 
dictum of the Sudder Deivanny AdawlutntAgra m 
the case of Oomed Rai v. Heera Lall (6 Sud. Dew 
N W P 218), was quoted and relied upon. But 
the dictum there, though general, must be read in 
connection with the facts of that case. It might he 
a very correct course to adopt with reference to suits 
of that particular character, which was one where the 
sons of a living father were, with his suspected col¬ 
lusion, attempting, in a suit against a creditor, to get 
rid of the charge on an ancestral estate created by the 
father, on the ground of the alleged misconduct of. the 
father in extravagant waste of the estate. Now, it is 
to be observed that a lender of money may reasonably 
be expected to prove the circumstances connected 
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with his own particular loan, but cannot reasonably 
be expected to know or to come prepared with proof 
of the antecedent economy and good conduct of the 
owner of an ancestral estate ; whilst the antecedents 
of their father’s career would be more likely to be in 
the knowledge of the sons, members of the same 
family, than of a stranger ; consequently, this dictum 
may perhaps be supported on the general principle 
that the allegation and proof of facts, presumably in 
his better knowledge, is to be looked for from the 
party who possesses that better knowledge, as well as 
on the obvious ground in such suits of the danger of 
collusion between father and sons in fraud of the 
creditor of the former. But this case is of a de¬ 
scription wholly different, and the dictum does not 
' profess to be a general one, nor is it so to be re¬ 
garded. Their Lordships think that the question on 
whom does the onus of proof lie in such suits as the 
present, is one not capable of a general and inflexible 
answer. The presumption proper to be made will 
vary with circumstances, and must be regulated by 
and dependent on them. Thus, where the mortgagee 
himself with whom the transaction took place, is set¬ 
ting up a charge in his favour made by one whose 
title to alienate he necessarily knew to be limited and 
qualified, he may be reasonably expected to allege 
and prove facts presumably better known to him than 
to the infant heir, namely, those facts which embody 
the representations made to him of the alleged needs 
of the estate, and the motives influencing his imme¬ 
diate loan. 

It is to be observed that the representations by the 
Manager accompanying the loan as part of the res 
gestoe, and as the contemporaneous declarations of an 
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agent, though not actually selected by the principal, 
have been held to be evidence against the heir ; and 
as their Lordships are informed that such prima facie 
proof has been generally required in the Supreme 
Court of Calcutta between the lender and the heir, 
where the lender is enforcing his security against the 
heir, they think it reasonable and right that it should 
be required. A case in the time of Sir Edward Hyde 
East , reported in his decisions in the 2nd volume of 
Morley’s “ Digest,” seems the foundation of this 
practice. (See also the case of j Brown v. Ram Kunaee 
Dutty 11 Sud. Dew. Adaw. Rep. 791.) 


It is obvious, however, that it might be unreason¬ 
able to require such proof from one not an original 
party, after a lapse of time, and enjoyment and appa-. 
rent acquiescence ; consequently, if, as is the case 
here as to part of the charge, it be created by sub¬ 
stitution of a new security for an older one, where 
the consideration for the older one was an old pre¬ 
cedent debt of an ancestor not previously questioned, 
a presumption of the kind contended for by the 
Appellant would be reasonable. The case before their 
Lordships is one of a mixed character ; the existing 
security represents loans and transactions at various 
times and under varying circumstances: it is a con¬ 
solidating security ; and as to part, at least—namely, 
the ancestral debt—there is, in the opinion of their 
Lordships, ground to raise a prima facie presumption 
in the Appellant's favour of a consideration that binds 
the estate. It is unnecessary to the decision to 
pursue the inquiry as to the other items ol charge, 
but that part of it which relates to the advance for 
payment of the revenue seems to be at least prima facie 
proved as against the estate. And, as to the whole 
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charge, there is also at least prim a facie evidence in J 8 ^ 6 - 
the admissions of the Plaintiff, proved by several wit- ii ^ j s 0 a '^ ) n - 
nesses, uncontradicted on the point. As to the debt panuay 
of the ancestors, it was said that it was already Se " MUSSUMAT 
cured, and that the estate being ancestral, could not, 
according to the law current in the North-Western koon^ 
Provinces, be charged, in the hands of the heir, for 
an ancestor’s debt. But it is to be observed as to the 
change of security, that there was a reduction of 
interest ; it is, therefore, a transaction, prima facie, 
for tlie benefit of the estate ; and though an estate 


be ancestral, it may be charged for some purposes 
against the heir, for the father’s debt, by the father, 
as, indeed, the case above cited from the 6th volume 
of the Decisions of the Sadder Dewanny Adawlul, 
North-Western Provinces, incidentally shows. Unless 
the debt was of such a nature that it was not the duty 


of the son to pay it, the discharge of it, even though 
it affected ancestral estate, would still be an act of 
pious duty in the son. By the Hindoo law, the free¬ 
dom of the son from the obligation to discharge the 
father’s debt, has respect to the nature of the debt, 
and not to the nature of the estate, whether ancestral 
or acquired by the creator of the debt. Their Lord- 
ships, therefore, are clearly of opinion that a prima 
facie case of charge for something was made out ; and 
it is not necessary to determine, nor, indeed, have 
their Lordships the necessary facts before them to 
enable them to determine, for how much, if for any¬ 
thin^, this deed must ultimately stand as a security. 


One point remains to be considered, namely, whe¬ 
ther, in taking the account between these parties, the 
Defendant is to be charged, as mortgagee in posses¬ 
sion, with the actual rents and profits, or only with 
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the rent fixed by the pottah. It is said for the Appel¬ 
lant, that the Sudder Dewanny Adawlut did not set 
aside the pottah. In terms they certainly did not. 
But their Lordships think that it was part of one 
mortgage-security, consisting of several instruments 
of equal date with the mortgage Bond ; and that it 
was intended to create, not a distinct estate, but only 
a security for the mortgage-money. Mr. Palmer con¬ 
tended that a stipulation such as this pottah evidences, 
may stand in India between mortgagor and mortgagee, 
and that the Regulations as to interest do not touch 
such a case. The Regulations provide for the case of 
an evasion of the law as to interest by invalidating 
the mortgage security, and forfeiting the claim of the 
mortgagee to his principal and interest : but Mr. 
Palmer contends that where there is no such evasion, 
and a bona fide and fair rent is fixed upon as repre¬ 
senting, communibus annis, the rents and profits of the 
estate, the Court ought to stand on that, the agree¬ 
ment of the parties, and not to direct the taking of 
the accounts between mortgagor and mortgagee on 
any other basis. It is certainly possible that, by reason 
of the provision that the rent shall be a fixed one, 
notwithstanding losses and casualties, the mortgagee 
might be a loser, in his character of lessee, on an ac¬ 
count calculated on this basis ; but, notwithstanding 
that contingency, their Lordships think that, as it was 
not meant that the principal should be risked, it was 
virtually a provision to exclude an account of. the 
rents and profits, and that the decree of the Sudder 
Dewanny Adawlut, directing an account of the actual 
rents and profits, therefore, proceeds on the right prm 
ciple, and is in accordance with the true nature of e 

security and the spirit of the Regulations. 
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In the case of Roy Juswunt Lall v. Sreekishen Lall, , 1856 : 
reported in the decisions of the Sud. Dew. Adaw. in hunmman- 
1852, vol. 14, p. 577, the Court seems to have thought panday 
that where a mortgage lease was granted, and whilst MUSSUMAT 
the term was running, the mortgage account could 
not be taken ; but it appears from that case, that in koon^ 
former decisions of that Court not reported, where the 
lease had expired, the Court directed the account to be 
taken on the ordinary footing of the receipt of rents 
and profits of the mortgaged estate. Their Lordships 
think that, under the Regulations, unless the principal 
is meant to be risked, and is put in risk, the estate 
created as part of a mortgage security, whatever be 
its form or duration, can be viewed only as a security 
for a mortgage debt, and must be restored when the 
debt, interest, and costs are satisfied by receipts. 

Upon the whole, their Lordships are of opinion 
that the cause must be sent back for further inquiry. 

They think it desirable, however, in order to prevent 
a future miscarriage, to state the general principles 
which should be applied to the final decision of the 

case. 


The power of the Manager for an infant heir to 
charge an estate not his own, is, under the Hindoo 
law, °a limited and qualified power. It can only be 
exorcised rightly in a case of need, or for the benefit 
of the estate. But where, in the particular instance, 
the charge is one that a prudent owner would make, 
in order to benefit the estate, the bona fide lender is 
not affected by the precedent mismanagement of the 
estate. The actual pressure on the estate, the dan¬ 
ger to be averted, or the benefit to be conferred 
upon it, in the particular instance, is the thing to be 
regarded. But of course, if that danger arises or has 
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arisen from any misconduct to which the lender is or 
has been a party, lie cannot take advantage of his own 
wrong, to support a charge in his own favour against 
the heir, grounded on a necessity which his wrong has 
helped to cause. Therefore, the lender in this case, 
unless he is shown to have acted mala fide, will not 
be affected, though it be shown that, with better 


management, the estate might have been kept free 
from debt. Their Lordships think that the lender is 
bound to inquire into the necessities for the loan, and 
to satisfy himself as well as he can, with reference to 
the parties with whom he is dealing, that the Manager 
is acting in the particular instance for the benefit of 
the estate. But they think that if he does so inquire, 
and acts honestly, the real existence of an alleged suf¬ 
ficient and reasonably-credited necessity is not a con¬ 
dition precedent to the validity of his charge, and they 
do not think that, under such circumstances, he is bound 
to see to the application of the money. It is obvious 
that money to be secured on any estate is likely to 
be obtained 011 easier terms than a loan which rests 
on mere personal security, and that, therefore, the 
mere creation of a charge securing a proper debt 
cannot be viewed as improvident management ; the 
purposes for which a loan is wanted are often future, 


as respects the actual application, and a lender can 


rarely have, unless he enters on the management, the 
means of controlling and rightly directing the actual 
application. Their Lordships do not think that a bona 
fide creditor should suffer when lie has acted honestly 
and with due caution, but is himself deceived. 


Their Lordships will, therefore, humbly report to 
Her Majesty in the following terms:— 

“ Their Lordships are of opinion that the Ranee 
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ought to be deemed to have executed the mortgage 
Bond, dated Assar Soodee Poorniun'ashee, in the plead- 
ings mentioned, as and in the character ot guardian 
of the infant Lai lnderdowun Singh. 

“ And their Lordships are of opinion that the vali¬ 
dity, force, and effect of the Bond, as to all and each 
of the sums, of which the sum of Its. 15,000, thereby 
purporting to be secured, is composed, depend on the 
circumstances under which the sums, or such of them 
as were advanced by the Appellant, were respectively 
so advanced by him, regard being had also, in so far 
as may be just, to the circumstances under which the 
same were respectively borrowed. 


“ And their Lordships are also of opinion that, as¬ 
suming the Bond to be invalid and ineffectual, the 
Appellant would, nevertheless, be entitled to the 
benefit of any prior mortgage or mortgages paid off 
by him affecting the property comprised in the 
Bond, if and in so far as such prior mortgage or 
mortgages was or were valid and effectual. 


“ And their Lordships, therefore, are of opinion that 
the decrees of the Zillah and Sadder Courts respec- 
tivelv ought to be reversed, and the cause remitted 
to the Sadder Court, with directions that inquiry be 
made into the several matters aforesaid, and that all 
such accounts be taken and such other inquiries made 
as having regard to such matters and to the circum¬ 
stances of the case, may be found to be necessary and 
proper, with directions also that the Sadder Court do 
proceed therein as may be just, both with respect to 
the said mortgage Bond and the several instruments 
of even date therewith ; and that the costs of the 
appeal be costs in the cause, to be dealt with by the 

Sadder Court.” 
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Bodhrao Hunmont 


AND 


Appellant , 


Nursing Rao and others - - - - - Respondents .* 



On appeal from the Governor in Council of Bombay. 


‘Heard ex-parte. 


Inam grant by Government—Nature and incidents of — Partibility — 
Law applicable. 

Enam villages, granted by Government to the grantee and his male heirs, 
for services rendered to the State, are not, by the Hindoo law in force in 
the Southern Mahratta country, distinguishable from other ancestral real 
estate ; and are divisible among the heirs of the grantee. 

The question in this appeal was the right of the 
Appellant to a partition of certain Enam villages 
in the Southern Mahratta Country, which had been 
granted by the Government of Bombay by a sunud, 
dated the 9th of April , 1823, to Hunmont Rao, the 
ancestor of the Appellant and Respondents, to hold 
to him and his posterity in the male line from 
generation to generation. 

The circumstances which gave rise to this question 
were these:— 

The Appellant and Respondents were Hindoo Enam 
J ageedarSy and inhabitants of Ilooilgole in the Talooh 
Dunmul, of the Dharwar Zillah, in the Presidency of 
Bombay . The Respondent, Nursing Rao, being a 
Sirdar of the second class, was exempt from the juris¬ 
diction of the ordinary Zillah Courts, but by Reg. 

•Present: Members of the Judicial Committee, —The Right 
Hon. T. Pemberton Leigh, the Right Hon. Sir Edward Ryan, the 
Right Hon. Sir John Dodson, and the Right Hon. Sir William 
H. Maule. 

Assessor, —The Right Hon. Sir Lawrence Peel. 
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VII. of 1830, of the Bombay Code, subject to that 
of the Political Agent of the Southern Mahratta 
Counrtv. 

On the 10th of January, 1851, the Appellant insti¬ 
tuted a suit against the Respondents in the Court of the 
Political Agent in that District,, and, by his plaint, 
stated, that Krishna Bao, deceased, the father of the 
Respondent, Nursing Rao ; Narragen Rao, deceased, 
the father of the Respondent, Kesliow Rao ; and the 
other Respondents, Shreenewao Rao y Ragvendir Rao , 
Venkut Rao, were, with the Appellant, the six brothers 
and legitimate sons of the late Hunmont Rao y to whom 
Mr. Chaplin, formerly Commissioner at Poonah, gave, 
in consideration of his having served Government, by 
order of the then Governor in Council, three villages 
named Jlooilgole, Nagavee, and Kulsapoor, in Surva 
Enarn, yielding a total revenue of Rs. 4,094. 3a. 6p. ; 
that the sunttd granted at the same time to Ilunmont 
Rao. declared that the Enam villages were conferred 
upon Hunmont Rao and his posterity in the male line 
hereditary ; that in pursuance of the sunud, Hunmont 
Rao was put in possession, and that the Appellant 
and Respondents lived together and managed the 
villages under their father’s directions ; that after his 
death, the Appellant and Krishna Rao, the father of 
the Respondent, Nursing Rao , jointly managed the 
villages for some time until disagreements arose 
between the Appellant and Respondents, which led 
to a division of their ancestral moveable property ; 
and the Appellant further alleged, that in such divi¬ 
sion the father of the Respondent, Nursing Rao, and 
the rest of the Respondents combined against him, 
and by fraud subjected him to heavy losses ; that the 

management of the three villages had been since in 
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the hands of the Respondents, who had collected the 
whole income without giving him his share, or show¬ 
ing him the accounts of the same, and he prayed to 
be put in possession of a sixth share of the three 
Enam villages held by his father. 

The Respondents, Bagvendir Bao, and Venkut Bao, 
transmitted their answer by letter to the Political 
Agent, stating the circumstances under which the 
joint possession of the estate had continued since the 
decease of their father, and expressing their willing¬ 
ness to a partition, and charging the Respondent, 
Nursing Bao, with being the sole cause of the non- 
partition. 

The Respondent, Nursing Bao, by his answer in¬ 
sisted that the Enam villages could not be partitioned, 
as it was understood when TJunmont Bao obtained the 
grant from Government that it was to' be continued 
to his family in perpetuity, that a decision had been 
made by the Collector of Dharwar, giving him, as the 
eldest son of the deceased grantee, the management 
of the villages and the division of the income among 
his brothers ; that the effect of the villages being par¬ 
celled among them would be that disputes would 
arise between the sharers and the Ryots: and he con¬ 
cluded by praying that a decision should be passed 
confirming the practice of sharing the nett income 
of the Jaghirr, and to determine against a partition. 

The Appellant replied, insisting, that neither the 
Hindoo law, Regulations, or usage, entitled a person 
empowered by a sunud to conduct the management of 
a J a (/hire to withhold from his brothers their shares 
in it. In the rejoinder, Nursing Bao reiterated the 
statements contained in his answer, objecting, that 
the Appellant claimed a share of the landed property, 
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although ho had agreed to receive cash as his divi¬ 
sion of the Jaghire, and further objecting that the 
suit should have been instituted for partition of the 
personalty and of the landed property of the family, 
and not of the landed property alone. 

None of the other Respondents appeared or took 
any part in the proceedings. 

The suit was heard before the Political Agent, 

when the Appellant put in evidence the sunud granted 

by the Bombay Government to Hunwont Bao, dated 

the 9th of April , 1823, of the villages in dispute, 

which provided that lie and his sons, and sons’ sons, 

should enjoy the same in male line all succeeding 

generations in Enam. Also a letter from Krishna 

Bao to the Respondent, Venfcut Bao, in which he 

expressed his desire for a partition, that each might 

manage his share. And to show that the usage of 

the Southern Mah rat ta count rv was in conformitv 

• * 

with the Hindoo law, he examined witnesses, to prove 
that ancestral property and Jaghire lands, inherited 
by .several brothers, had been partitioned amongst 
them. The evidence produced by the Respondent, 
Nursing Bao , went to the denial of I lie letter of 
Krishna Bao above stated, with other evidence which 
in no way affected the Appellant’s claim to a par¬ 
tition. 

Mr. In rerarity, the Political Agent, recorded his 
opinion, that the matter in dispute should be de¬ 
cided by considering whether the Appellant could by 
the Hindoo law claim a partition of his ancestral 
landed property, after a division of the ancestral per¬ 
sonal property had been made, and he, therefore, 
directed that question to be laid before the Shastree 
of the Court of Vita near, who returned an answer 
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that if the property was capable of division, and 
the division did not injure or destroy the property, it 
might be partitioned ; whereupon the Political Agent 
by his decree, dated the 6th of October, 1852, de¬ 
cided that the partition prayed for by the Appellant 
should be allowed, and that he should be put in 
possession of one-sixth share of the Enam villages in 
question. 

The Respondent, Nursing Rao, appealed from this 
decision to the Governor in Council, at Bombay, 
urging that as the villages contained both superior 
and inferior lands, such a partition would be attended 
with considerable inconvenience, and further stating 
that the revenue had hitherto been paid to each 
sharer, and that the Respondent would continue 
to pay the same in future, and submitting that 
such a division was not contemplated by the Hindoo 
law. 

The Governor in Council thought that the case 
involved an important question of law, and referred 
the case for the opinion of the Shastree of^the 
Sudder Court. That officer reported that on re¬ 
ferring to several books on Hindoo law it was laid 
down that, the sons had a right to divide the move- 
able and immoveable property of their deceased 
father, and that, therefore, the land was divisible ; 
and that there did not appear any difficulty in di¬ 
viding the villages. 

On the 17th of July, 1853, the Governor in 
Council recorded a minute on the appeal, in which he 
stated that the opinion of the law-officer was not 
definite enough to dispose of the appeal, and referred 
the case back for evidence upon one point, namely, 
whether the division of the villages would be at 
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tended with loss ; as he thought the merits of the 
decision rested upon that ground. 

The Political Agent in accordance with this 
direction issued a commission, under sec. I. cl. 31, of 
Reg. IV. of 1827, to the Mahulkurree of Roan, for 
him to repair to the villages, and report whether 
there existed any obstacle to the division of the lands. 
The Commissioner reported the mode in which the 
villages might he conveniently divided into six shares. 
The Governor on receipt of this report referred the 
case to the Secretary to Government in the Revenue 
Department for his opinion, whether he concurred in 
the statement that a division could he made with¬ 
out injury to the property, or proprietors, upon 
which the Revenue Secretary stated, that he was of 
opinion, that there were many objections to allowing 
the revenue management of a village to rest with 
more than one party, which he pointed out, and ex¬ 
pressed an opinion that the management should con¬ 
tinue in the hands of one party, the accounts being 

open to all. 

The Governor in Council thereupon, on the 17th of 
February , 1854, made his decree, the material part of 
which was in these terms: “ The Court having maturely 
considered the facts adduced in the MahalJcurree’s 
report, together with the proceedings and judgment 
of the lower Court in the original suit and petition 
of appeal, and having considered also that Enayndars 
of villages have no more title to the occupied lands in 
their villages than Government have to Khalsa lands 
held by Ryots in Khalsat villages, but only to the re¬ 
venues of such lands, and that many objections exist 
to the revenue management of a village resting with 
more than one party, judges that the division of the 
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lands described in this appeal cannot be claimed, 
and ought not to be admitted without injury to the 
property. ” The decree of the Political Agent was 
accordingly reversed, and the Court directed that the 
management should continue in the hands of one 
party, the accounts being open to all. 


From this decree the present appeal was brought, 
and, as the Respondents did not appear, was heard 
ex-parte. 


Mr. Bolt, Q. C., and Mr. Ayrton, in support of 
the appeal, 

Contended, that by the usage of the Southern Mah- 
ratta Country, and in conformity with the Hindoo 
law, the villages, though granted in Enam, were, in 
common with the other moveable and immoveable 
property of the deceased, H unman t Bao, divisible 
among his heirs, and that the Appellant was entitled 
to one-sixth share upon a partition, and they sub¬ 
mitted that the decision of the Governor in Council 
was influenced by a consideration relating to the Re¬ 
venue, which was quite irrelevant to the question be¬ 
tween the parties. 


The Right Hon. T. Pemberton Leigh: ^ 

. j 

There appears no reason why the Enam villages in 
question should not be governed by the general prin¬ 
ciples of the Hindoo law respecting partition of the 
father’s estate among his heirs. The terms of the 
sunud are absolute. There is nothing peculiar in the 
case ; it is an ordinary partition suit, which is an every¬ 
day’s occurrence in India, and the division must be 
according to the Hindoo law. The mode of collecting 
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the revenue has nothing* to do with the question. We, 
therefore, must reverse the decree of the Governor 
in Council of Bombay, and consequently, affirm the 
decree of the Political Agent of the Southern Mdh- 
ratta Country, of the 6th of October, 1852, with 
costs, as well here as of the appeal to the Governor 
in Council of Bombay. 
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Sreemtttty Uppoornah Dossee and ) 

. r tiespondents. 

another ------ -) 


On appeal from the Supreme Court at Calcutta. 

Hindu T.n u — Daughter's estate—No One of—Jteversioner's right of 
suit to protect proper),, from ,castc—Circumstances justifying act,on by 
Court—TTindu limited owner if a trustee. 

Bill quia timet, bv reversioner, against the daughter of an intestate 
Hindoo in possession of personalty, dismissed. 

a Court of Equity will not interfere, unless it is shown that there is 
danger from the mode in whirl, the tenant for life in possession is dealing 

" 'q'ho 1 meVe^fnet' of the tenant for life keeping in hand for about three 
months part of the eorpns for the alleged purpose of an eligible invest¬ 
ment does not amount to waste, nor is in derogation of the rights of 

those entitled in reversion. , , , ,, t .. . 

The title of a Hindoo widow to her husband’s property, though a 

restrictive one, is not in the nature ot a trust. , 

Whether by the Hindoo law enrrent in Bengal the interest of a 
daughter in the estate of her deceased father, is of the same nature ns 
that of a widow. Qucrrc. 

This appeal was brought from a decree on the 
Equity side of the Supreme Court at Calcutta , in a 
suit instituted by the Appellant against the Respon¬ 
dents, dismissing the Bill with costs. 


the 
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The facts out of which the appeal arose were as 
follow:— •» 

Heeraloll Mullick, a Hindoo merchant and Banker, 
died in the year 1819, seised and possessed of con¬ 
siderable real and personal estate in the Presidency of 
Bengal, leaving a widow, his heiress and legal per¬ 
sonal representative, and four daughters, his only 
children, him surviving. The widow entered into 
possession of his real and personal estate, and died 
on the 30th of April, 1850. At the time of her 
death, three only of the daughters survived her, one 

having died in her lifetime without issue. Of the 

three daughters who survived, one, Rungunmoney 
Dossee, was a childless widow. Another, Joymoney 
Dossee, was the mother of the Appellant, and the 
infant Respondent, Singheechurn Dutt ; and the third 
the Respondent, Sreemutty Uppoornah Dossee, the 
wife of Lall Mohun Roy, by whom she had had two 
female children, deceased, one of whom, however, 
Pidcoomary Dossee, left a son her surviving. Soon 

after the death of the widow of Heeraloll Mullick, 

some litigation ensued between her three surviving 
daughters with respect to the right of succession to 
the property of Heeraloll Mullick, which resulted, 
by compromise and arrangement (subject to a 
small money payment to Rungunmoney Dossee ) 
in the equal division of the property between 
Joymoney Dossee and the Respondent, as the only 
daughters of Heeraloll Midlick having issue or 
capable of having issue at the death of his widow. 
The share of the property to which the Respon¬ 
dent succeeded consisted, inter alia, of a sum of 
Rs. 55,466. 10a. and 8p., at that time invested in 
the promissory notes of 1825 and 1826, called Com- 
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pany’s paper, bearing interest at £5 per cent. On 
the 23rd of April, 1853, the Government of the East 
India Company issued a notification of their intention 
to pay off the whole of their promissory notes of 
1825 and 1826, on the 25th of July then next, giving 
parties who were holders of those promissory notes 
the option of taking either the par value of such pro¬ 
missory notes to be paid in liquidation, or the nominal 
equivalent at par in a loan opened in 1842 and 1843, 
bearing interest at the rate of £4 per cent. only. 
The Respondent did not at the time approve of the 
transfer of the £5 per cent, promissory notes of 1825 
and 1826 into the £4 per cent, notes of 1842 and 
1843 ; and, on the 25th of July, 1853, she received 
in cash from the Government of the East India Com¬ 
pany, in discharge of the share of the property of 
Heeralull Mullick so invested in the promissory 
notes of the year 1825 and 1826, the sum of 
Rs. 55,466. 10a. and 8p., of which sum, however, 

she shortly afterwards invested the sum of Rs. 39,340 
in the purchase in her own name of Company’s 
paper in the loan of 1842 and 1843, bearing interest 
at the rale of £4 per cent. ; and, at the date of 
the tiling of the Hill, the residue of the sum of 
Rs. 55,466. 10a., and 8p., remained in the hands of 
the Respondent uninvested, ready for an invest¬ 
ment v T hen an advantageous opportunity should in 
her judgment offer. 

The Bill was tiled by the Appellant on the 15th of 
August, 1853, against the Respondent, Sreemutty 
Uppoornah Dossee, and Singheechurn Dutt, an infant, 
the other Respondent, as Defendants, in the Supreme 
Court at Calcutta, stating at great length the 
facts above set forth, and alleging his presumptive 
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title, as grandson of Heeratoll Mullick to the share 
of the Respondent in the whole of the sum of 
Rs. 55,466. 10a. and 8p., and charging that the 

Respondent intended to misappropriate the greater 
portion of the estate of llceraloll Mullick to which 
she had so succeeded, and that it was in danger of 
being entirely lost ; and the Bill further charged that 


by the Hindoo law and usage a daughter succeeding 
to the estate of her father, had no greater interest in 
the same than a Hindoo widow, and that she was 
only entitled to the usufruct and could not alter or 
v'ary the securities in the Company’s paper, and pray¬ 
ing a declaration by the Court that the Respondent, by 
the acceptance of cash from the Government of the 
Hast India Company, in discharge of the promissory 
notes of 1825 and 1826, instead of having invested 
the same in the new £4 per cent, loan of the Govern¬ 
ment in the purchase of Company’s paper, had com¬ 
mitted waste, and for a decree that all sums received 
by the Respondent in respect of her share of the 
estate of llceraloll Mullick might be paid into 
Court, and invested in the promissory notes of the 
Government of the East India Company. The Bill 
also prayed for an injunction restraining the Respon¬ 
dent from in any way converting into money any 
of the Company's paper in her possession, power, or 
control, belonging to the estate of Ueeraloll Mullick . 


"The Respondent by her answer, stated that she had 
already invested the sum of Rs. 39,340, part of the 
sum of Rs. 55,466. 10a. and 8p., in the promissory 
notes of 1842 and 1843 of the Government of the 
East India Company, which she purchased at a dis¬ 
count of 3 to 5 annas per cent., and she denied that 
she had misappropriated, or that she intended to mis- 
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appropriate, any portion of the cash so received by 
her from the Government of the East India Company, 
and that the residue remained in her hands ready 
for investment whenever an advantageous opportunity 
occurred, either in mortgage security, Government 
paper, or purchase of real estate, and that she had 
been looking for such investment, and submitted as a 
matter of law, to the judgment of the Court, the 
nature or extent of the right of herself, and Joy money 
Dossee, as such daughters of lleeraloll MuUick in his 
estate, whether the same was by the Hindoo law an 
estate for life only, or a lesser or greater estate, or 
any portion of the estate of Heeraloll MuUick, and 
she insisted that there was nothing whatever to show 
that the money remaining in her hands, or any 
portion of the estate of lleeraloll Mullick, to which 
she had succeeded, was in any danger of being lost. 


The cause was heard on Bill and answer on the 
25th of February, 1854, before the Supreme Court, on 
which day, judgment was delivered by Sir Lawrence 
Peel, Chief Justice, as follows:—“ The question 
which has been argued before us is an important 
one, but, as we think, not difficult of solution. It 
is, in fact, in a great degree settled by authority, 
to which all Courts in this country must submit, 
namely, that of the decision of the ultimate Court 
of • appeal, the Privy Council. The right of the 
Hindoo widow, as heiress to her deceased husband 
under the law prevalent in Bengal, to the free and 
unrestrained possession of the property which she 
takes by succession, is declared by the judgment of 
Lord Gifford in the case ( a ) quoted in the argument. 


(«) Cossiuanth B if sack r. 

& Ord. Add. Ca. p. 91 . 


Uurronoondery Dossee ; 


Clark’s Rules 
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This, of course, has no application where she is 
subject to the tutelary care of the Court of Wards. 
It is only where she is about to deal with the property 
in a mode contrary to the Hindoo law in extension of 
her powers over it, and in derogation of the rights of 
those who may succeed to it, that the Court would be 
justified in restraining her in the use, custody, and 
disposition of it. Now this case shows nothing of 
the kind. The case comes before us on Bill and 
answer, and all that the answer admits is, that the 
Government proposed to pay her off as a holder of 
certain Government paper in the five per cent, loan, 
giving her the option of taking an equivalent in a 
four per cent, new paper. This she says she declined, 
not thinking it an equivalent, or advantageous as an 
investment. She says also that she has received the 
money, lis. 50,000, and has since purchased other 
Company’s paper to the amount of upwards of 
Rs. 30,000, and that the remainder she intends to 
invest either in Company’s paper, or on mortgage on 
real security, or in the purchase of land when an 
eligible opportunity offers. There is nothing what¬ 
ever admitted to show that the money is in any 
danger. The mode of custody is not shown. It was 
stated in argument that she has it in her private 
dwelling, but that even is not admitted. Now, this is 
nothing like waste, or like that sort of dealing with 
the property which would justify a Court of Equity 
in interfering. We are asked to declare, for such is 
the prayer of the Bill, that she, having received what 
her debtors paid her on their notice to pay her off, 
committed waste in not re-investing it in Govern¬ 
ment paper. Such a prayer could only be asked on 
the assumption that the heiress is a trustee, and must 
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invest as that trustee must invest who is directed to i«s6; 
invest in Government securities only, and has no hurrydoss* 
option to exercise his discretion as to the investment. D * TT 

Hut such is not the condition of the heiress. Hers, uppoornah 
as is stated in the judgment of this Court in Hurry - dosske.' 
doss v. Rungunmoney Dos see, is a restricted, not a 
trust estate. Here she does not even change the 
security. It does not proceed from her act, but she 
is paid off. If she were about to invest in an unsafe 
security, that might justify the interference of the 
Court. It is not even shown that there is imprudence 
in keeping the money ; but if there were, imprudence, 
merely is not waste or misdealing. It is not uncom¬ 
mon for natives, or even for others than natives, to 
have in plate, jewels, cash, &c., property to a larger 
amount than this in a private dwelling. There is as 
much danger from encouraging litigation by lending 
an ear too readily to complaints from reversionary 
heirs, in families where no union, is, as in declining to 
listen to complaints of those who show no grave 
foundations for the alarm which they assert that they 
feel ; but a short time has elapsed since she received 
the money, and there is nothing to show that she 
does not really mean to do that which she asserts she 
intends to do. It was argued that the Legislature 
has disabled Hindoo and Mahomedan representatives 
from making transfer of Government paper and Bank 
shares unless under probate, letters of administration, 
or certificate; but that notion proceeds in a mistaken 
reading of the Act ; it is mainly for the protection of 
debtors who may, if they really doubt as to title, or 
are distracted by rival claims, or by disunion amongst 
claimants under the same title, refuse to pay debts to 
representatives uidess to persons claiming under Pro- 
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hurrydoss the heir merely ask for his own security, the Act does 
D “ TT not apply. Where a transfer is sought to be made, 
sreemutty t bv a representative title simply, but under the 
dossee. title that a certificate confers, then it is true the cei- 

iificato will not. avail, unless that power is conferred 
by the certificate. In other words, the representative 
title to make a transfer will not be displaced by a 
certificate not expressing that that power is given by 
it ; but even if this were otherwise, the objection has 
no application here, where the debtor in fact takes the 
initiative, gives notice to pay, and the creditor merely 
receives the money. The Act is for the protection of 
debtors, and the debtor may waive a security intended 

for his protection.” 

From the decree founded upon this judgment the 
present appeal was brought, the Appellant submitting 
that the same was erroneous, for the following 

reasons:— 


First. Because with reference to the nature of the 
interest of the Respondent, according to the Hindoo 
law, in the Company’s paper, and the proceeds 
thereof, the Court below would have been justified 
in interfering in order to protect the same for 
those entitled in remainder. 


Secondly. Because the facts stated in the Bill, 
and admitted by the answer, afforded sufficient 
grounds for the interference of the Court, and that, 
therefore, the Bill ought not to have been dismissed. 


On the other hand the Respondent, Sreemutty 
Uppoorndh Dossee , who alone appeared, contended 
that the decree was correct, for the following rea¬ 


sons : 
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First. Because, according* to the Hindoo law pre- i&s6. 

valent in Bengal, upon the death of the widow of hurry doss 
HeeraloU Mullick, the Respondent being and still D ^ 11 
continuing a married woman, and capable of having sreemutty 

. . . , Uppoornah 

male issue, was absolutely entitled, as a daughter dossee. 
of HeeraloU Mullick , to one equal moiety of his 
wealth. 


Second. Because the Respondent had at least a 
right to the free possession and enjoyment of the share 
of tlie property to which she by succession became 
entitled, without any restraint other than such 
as might lie imposed by her duties as the wife of 
a Hindoo, and because those who might be entitled 
t.o succeed to her property at her death could only be 
entitled to so much thereof as should remain after the 
lawful ejoyment thereof by her during her life. 

Third. Because, by the Hindoo law, the Respon¬ 
dent, if not entitled to the property to which she 
succeeded, either absolutely, or in manner mentioned 
in the second reason, was, at any rate, warranted in 
devoting a portion of the property to which she 
succeeded to pious uses, and might, in case of neces¬ 
sity, dispose of a portion of the corpus thereof in 
support of herself and her family. 

Fourth. Because the discretion as to the time 
and mode of investment or re-investment of the share 
of the property to which the Respondent by succes¬ 
sion became entitled, as well as the management 
thereof, rested in any event wholly with her. 

Fifth. Because there coud be no just analogy 
between the case of a tenancy for life created by a 
Will or settlement of a Testator or settlor, and the 
limitations or restrictions upon enjoyment, imposed 
by the Hindoo law of inheritance and succession. 
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Sixth. Because, even assuming that the Respon- 
dent had not the right to the free and unrestrained 
possession and management of the property to which 
she succeeded, yet inasmuch as the discharge by 
the Government of the East India Company, of the 
promissory notes of 1825 and 1826, was an act over 
which the Respondent had no control, her acceptance 
of such discharge could not be construed as an act of 

waste. 


Seventh. Because the Respondent was not, under 
any circumstances, bound to invest the share of the 
property to which she had succeeded in the Com 

pany’s paper. 


Eighth. Because the only possible ground on which 
the Court could have been justified in restraining the 
Respondent from having the use, custody, and dis¬ 
position of the property to which she has succeeded, 
would have been either on proof by the Appellant, or 
on the admission of the Respondent, that she had 
dealt or intended to deal with the property, the sub¬ 
ject of the suit, in a mode contrary to the Hindoo law, 
whereas there was not only no such proof by the 
Appellant, but there was a positive denial of any such 
act or intention by the Respondent in her answer, by 
which answer, having regard to the nature of the 
pleadings and the course of proceeding adopted by the 
Appellant, he must be concluded. 


Ninth. Because, even on the Appellant’s own 
showing, he had only a bare presumptive title, and 
the possibility of his succeeding to the property in 
question was too remote, and could only be realised in 
the several events of this Respondent dying without 
male issue, and of the Appellant surviving both his 

own mother and the Respondent. 
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Mr. B. Palmer , Q. C., and Mr. Leith , for the 
Appellant. 


1856. 

Hurrydoss 

Du XT 


» • 

This is an ordinary quia timet suit, and we submit sreemutty 
the facts of the case justified resort to the Court, dossek. 


The Bill was filed by the Appellant, one of the next 
heirs in expectancy, to prevent the probable loss of 
part of the corpus of that portion of Ileeraloll Mul- 
Uck’s estate to which the Appellant might become 
entitled, and which, in the circumstances of danger in 
which it was placed by the Respondent, reasonably 
led the Appellant to apprehend and anticipate its 
possible loss, Flight v. Cook (a). The Respondent is ' 
a married woman, and although she has invested part 


of the Rs. 55,466, amounting to Rs. 39,340, yet there 
is an undisposed residue of Rs. 16,126, odd, which by 
her answer she admits she has retained in her hands. 


The judgment of the Court below proceeds upon an 
erroneous presumption of Hindoo law as applicable to 
this case: the Court puts the Respondent, a daughter, 
upon the same footing as a Hindoo widow, and justi¬ 
fies such a conclusion upon the judgment of this 
Court in the case of Cossinauth Bysack v. Hurrosoon- 
dery Dossee (/>). That case is distinguishable from 
the present. A material distinction exists in the 
Hindoo law between the interest a daughter has in 
her father’s estate, and that which a widow possesses 
in her husband’s estate. Cossinauth By sack v. Bur¬ 
ro soon d cry Dossee was a case of a widow ; here a 
daughter is in possession. By the Hindoo law, the 
widow, in the absence of male issue, succeeds to her 
husband’s estate as half of his body, and she alone 


(,/) 2 Ves. Sen. 619. 

(b) Clark’s Rules & Old. Add. Cases, p. 91; 


S. C. Morton’s Rep. 85. 
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is capable of performing certain funeral oblations ; 
and although she is only tenant for life, yet she pos¬ 
sesses for some purposes a power of alienation of 
the estate. Daya-Bliaga, ch. xi. sec. i. pars. 2, 7, 
26, 43, 56, 57, 60-1. F. Macnaghten’s “ Con. on 
Hindoo Law,” pp. 19, 20-2-3. According to the 

cases of Bungsee Dhur Hajra v. Thakoor Fyrag 
Bing ( a ), and Rad-ha Benode Misr v. Sheikh Musheeu- 
toollah (b), she is only a holder in trust for certain 
purposes, and an action for waste would lie against 
her. Now, the title of a daughter to a father’s 
estate is widely different, she has no such privilege 
as the widow, of discretionary alienation, she only 
enjoys for life the estate which devolves upon her by 
the failing of nearer heirs, F. Macnaghten’s “Con. 
on Hindoo Law,” pp. 6, 7. Her very title depends 
upon her continuing the line, Daya-Bhaga, ch. xi. 
sec. ii. par. 8 ; Gunga Mya v. Kishen Kishore Chore - 
dhry (c), and she cannot give away or sell any portion, 
2 W. Macnaghten’s “ Prin. of Hindu Law,” p. 224 ; 
‘ 1 Caleb ., Dig., p. 496. She cannot defeat the right 
of hel* sons’ or reversioners’ succession at her death, 
Doe dem . Colley Doss Bose v. Debnarain Koberanj (d); 
Karima Mai v. Jai Chancier Ghose (e). It is appa¬ 
rent, then, that the law, as laid down by Lord Gifford 
in Cossinauth Bysack v. Hnrrosoondery Dossee, was 
wrongly applied by the Court below in this case, 
as the analogy between tlie widow and daughter’s 
estate cannot be carried out. That case is treated 
by F< Macnaghten, “ Con. on Hindoo Law,” p. 16, 

as applying to widows only. The fact of the Re- 

••• * 

(«) 7 Sud. Dew. Adaw. Rep. 114. ( b ) 7 Slid..Dow. Adaw. Rep. 350. 
(/*) 3 Sud. Dew. Adaw. Rep. 130. (d) Fulton’s Rep. 329, 

(e) 5 Sud. Dew. Adaw. Rep. 40, 
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spondent keeping the residue of the Rs. 36,000, in 
her house, was a devastavit, which authorises a 
Court of Equity to interfere. No case can be found 
in which a person, who, like the Respondent, is en¬ 
titled to the mere income without any discretion of 
alienation, has been allowed possession and custody 
of property which she has neglected to invest in 
proper securities. 

Mr. Bolt, Q. C., and Mr. Macnaghten , for the 
Respondents, were not called upon to address 
. their Lordships. 

The Right Hon. T. Pemberton Leigh: 

Their Lordships do not think it necessary to trouble 
the Counsel for the Respondent. This Bill is filed 
by a party entitled to property secured during the 
life of the tenant for life ; and the Bill proceeds on 
the ground that the property is endangered from 
the manner in which the tenant for life is dealing 
with it. The tenant for life is the daughter of the 
intestate, Heeraloll Mulliclc. It has been decided by 
this Court in the case of Coss-inauth Bysack v. Uur- 
rosoondrry Dosser, after most full and deliberate argu¬ 
ment and consideration, that the principles which are 
applied in Courts of Equity in England, for securing 
in the public funds any property to which one person 
is entitled in possession, and another is entitled in 
remainder, are not applicable to the case of property 
in India, where such property is in possession of a 

Hindoo widow. 

Now, the Bill alleges, that, in this respect, the 
widow and the daughter stand in the same situation. 
Whether they stand in the same situation or not, with 
respect to the right of disposition of the property, 
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they at all events stand in the same situation as to 
the right of administration, and right of enjoyment 


for their lives ; and the principle laid down in the case 
which has been referred to in this Court was this, that 
it is not sufficient to say that there is one person en¬ 
titled in possession, and another entitled in remainder, 

in order to induce the Court to interfere to take the 

6 • 

property out of the hands of the individual who is in 
possession of it ; but it is necessary to show that 
there is danger to the property from the mode in 
which the party in possession is dealing with it, in 
which case, and in such case only, the Court will 
interfere. - 


The law, therefore, being perfectly settled by that 
decision, and that decision having been followed 
during the time Sir Edward Ryan presided over the 
Supreme Court, and also of his successor, Sir Law¬ 
rence Peel , it must be considered as the settled law of 
the Courts in Bengal. 


The question here is, has anything been shown in 
this case to justify interference, or has the case 
alleged in the Bill been established by evidence?— 
the only evidence which exists being the answer of 
the Defendant. It appears to their Lordships, it 
has not been made out at all. It is perfectly true that 
the property at the husband’s death was in Company’s 
paper ; and as long as it could remain in that security, 
the Respondent permitted it so to remain ; but in the 
month of July , 1853, the Company paid off the loan 
in which it was invested. The property, therefore, 
could no longer continue on the security in which it 
was invested. The Respondent received the amount 
of the money, which was about Rs. 50,000, and 
before the Bill in this case was filed, (on the 15th 
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of August , 1853,) she had invested Rs. 39,000, of 
the money so received in other Company’s paper ; 
and she says, at the time when she puts in her 
answer, in the month of October , 1853, that is three 
months after the date when she received the money, 
that the remainder of the money was still in her 
hands uninvested, waiting for an eligible investment. 
Then can it be said, that the Respondent, who, 
according to the ordinary Hindoo custom, keeps in 
her house a certain portion of the money, having, 
in the course of three months, invested Rs. 39,000, 
three-fourths, or at least two-thirds, of the money 
in other securities, was guilty of a devastavit, or 
showed the slightest intention of committing a de¬ 
vastavit in this respect? Their Lordships are of 
opinion that no such case is made out ; and, as the 
ground upon which the Bill was filed, therefore, 
entirely fails, the appeal must be dismissed with 
costs. 

We must observe, that if there were any foundation 
for the law which has been now contended for at the 
Bar, the cases in which such applications would be 
made must have been, we should suppose, extremely 
frequent ; yet no such instance has been produced, 
either from the Native or t lie Supreme Courts in 
which any order has been made for such interference, 
except in a case in which manifest danger, or risk of 
danger, has been proved to the satisfaction of the 

Court. 

Their Lordships will advise Her Majesty to affirm 
this decree with costs. 
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Oooverbhaee, and others. Respondents .* 

On appeal from the Rudder Dewanny Adawlut at 

Bombay. 

Parsecs— Right of to make will disponing of paternal estate—Extent 
of power — Practice—Privy Council—Appeal to from decision of single 
judge refusing leave for Special Appeal — Maintainability—Rejection of 
evidence tendered in appeal—If a ground of interference by Privy Council. 

Will by a Parsee established. 

Scmble. There is no restraint upon the testamentary power of disposi¬ 
tion by a Parsee. 

An appeal lies to the Queen in Council from the decision of a single Judge 
of the Sudder Court, upon the admissibility of a special appeal. The 
Bombay Act, No. III. of 1843, enacts that such refusal is final, yet not 
having received the sanction of the. Crown: Held, that its finality was con¬ 
fined to the Sudder Court, and did not affect, the prerogative of the Crown, 
or deprive the subject of his right of appeal to the Queen in Council. 

Bom. Reg. IV. of 1827, sec. 27, cl. 2, imposes no obligation on the Court, 
in the absence of any allegation in the pleadings of family usage or 
custom, to call for evidence of such fact. 

2'>th & 27th 

Nov., 1856 . The facts of this appeal are fully set forth in 

■ •' 

the .judgment. 

The case was argued by 

Mr. Le Messurier, and Mr. Leith , for the Appel¬ 
lant ; and 

Mr. Rolt, Q. C., and Mr. Ayrton , for the Re¬ 
spondents. . llt 

The authorities referred to were: 

Upon the alleged refusal of the Court to examine 
witnesses upon the custom of the Parsecs to make, 
first, a testamentary disposition at all ; and second, 
whether any restraint was imposed upon the. Testator 
disposing of his property, Bom. Reg*. IV. of 1827, 

•Present: Members of the Judicial Committee ,—The Rig^ 
Hon. The Lord Justice Knight Bruce, the Right Hon. Sir 
Edward Ryan, and the Right Hon. Sir John Pattcson. 

Assessor ,—The Right Hon. Sir Lawrence Peel. 
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sec. 27, cl. 2. Jeswunt Sing-jee v. Jet Sing-jee (a), 
Macpherson “ On civil procedure,” p. 220. 

As to the power of a Par see Testator, by the 
custom of the Parsees, to make a Will, without any 
restriction imposed upon him for disposing of his 
property, Naivee Buhoo v. Peshtunjee Loota Bhaee (&), 
Mihirwanjee Buttunjee v. Poonjeea Bhaee (c), Khoor- 
shed-jee Manick-jee v. Mehrwanjee Khoorshed-jee ( d ). 

Judgment was pronounced by 

The Right. Hon. the Lord Justice Turner: 

This appeal arises out of a suit instituted by the 
Appellant in the Court of Surat , against the Respon¬ 
dents, the widow and daughters, and also a grand¬ 
daughter of the Appellant’s late brother, Modee Bus- 
tow jee Horwusjee, for the purpose of recovering his 
late brother’s estate. 

By the plaint in this suit, the Appellant alleged 
that his father Modee Horwusjee Bhiwjee , died in 
the year Suwrit, 1877 ; that he had three sons, the 
eldest of whom was Modee Muncherjee, the second, 
Modee Bustowjee, and the third, the present Appel¬ 
lant ; that neither of the other two brothers, but 
only himself, the Plaintiff, had sons, and that ac¬ 
cording to the custom ot* the family, and the rules 
of their Parser Punchaget of Surat, the brothers of 
deceased persons, and not their wife and daughters, 
are entitled to their inheritance ; that his elder 
brother, Modee Munrherjee, died six years past, 
leaving his wife ; and the certificate of heirship to 
him had been obtained from the Court by the Appel- 

\„) 2 Mooro\s TihI. App. Cases, 424. 

(c) 1 Borr. Bom. Rep. 141. 

(,/) 1 Moore’s Tilth App. Cases, 431. 


1856. 


Modee 
Kaikhoos- 
crow Hor¬ 
wusjee 

V. 

COOVER- 

BHAEE. 


ist Dec., 
i*S6. 


(M 1 Borr. Bom. Rop. 1. 


450 


CASES IN THE PRIVY COUNCIL 


1856. 

^ -~ t - > 

MODEE 
KA1KHOOS- 
CROW HOR* 
MUSJEE 
v. 

COOVER- 

BHAEE. 


lant and his brother, Rustomjee, and the two brothers 
had received his property. That Appellant’s brother, 
Rustomjee, died on the 16th of Avgust, 1849, and he 
having no son, the Appellant was the owner and heir 
to all the property of his deceased brother, Rustomjee, 
and all the property that had been taken posses¬ 


sion of by his widow, Cooverbhaee, his daughters, Dim - 
baee and Motteebaee, and grand-daughter, Khursetbaee, 
which they did not make over to him, the Appellant ; 
but alleging their false claim thereto, by the instigation 
of some people they intended ruining the property, 
with the object of injuring the Appellant’s just claim. 
He preferred his plaint, therefore, for Rs. 6,18,699, 
and to obtain possession, according to the following 
particulars, of the property, ready money, jewels, &c., 
deed and other documents, and Dufturs , and he re¬ 


quested that Cooverbhaee, widow of Modee Rustomjee , 
Dimbaee and Motteebaee, daughters of Rustomjee, and 
Khursetbaee Buchoobace, grand-daughter of Rustomjee, 
might be summoned to appear, and after instituting 
an investigation by means of witnesses and pleadings, 
the property, ready money, deeds and other docu¬ 
ments, and Dufturs , might be made over to him, out 
of their possession ; and he further stated by his 
plaint, that his brother had lent money to some 
people, the documents for which he had caused to 
be written in the names of his widow and daughters, 
but that the amount belonged to his brother, who 
was the owner thereof, and the persons therein 
named had no claim thereto, but that he, the Ap¬ 
pellant, had. Then followed the particulars of de¬ 
mand, which were estimated at Rs. 6,18,699. 

The Respondents, by their answer, stated that the 
Plaintiff had unjustly laid a false claim against them, 
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who were females, and the rightful heiresses, seeking 
to intimidate them. That the Plaintiff and his brother, 
the deceased, Modee Muncherjee, and the deceased, Mo- 
dee Rustomjee, all three brothers, in the year Sumvit, 
1880 (a.d. 1823), divided the little property of their 
father between them, and having executed releases to 
each other respectively, they separated, and they took 
their meals separate, and traded separately. There¬ 
fore, according to the custom of the world, and the 
rules of their caste, they, the wife and daughters of 
the deceased, Modee Rustomjee , were his heiresses ; 
and, in like manner, amongst them, the wives and 
daughters of deceased persons who had separated 
from their brothers had inherited their property. The 
Respondents further alleged that the deceased, Modee 
Rustomjee, made his will in Sumvit, 1902 (1845 a.d.), 
appointing them Ins heiresses and administratiix, by 
which also, according to the regulations of their re¬ 
ligion and usage, the suit laid by the Plaintiff was 
clearly false. Besides which, the Modeejee of their 
community, the Plaintiff, and others, gave a written 
answer, dated the otli of November, 1842, to a ques¬ 
tion put by the Judge respecting Rarsees, wherein it 
was distinctly written, that if the deceased had not left 
a Will and there existed any paternal property, his 
brother was entitled to inherit the same ; that by the 
admission of the Plaintiff it was publicly known 
amongst them, that a person might by Will bequeath 
his paternal property to whomsoever he pleased ; and 
in this case the deceased, Modee Rustomjee, after the 
division of his paternal property, acquired property by 
his own labour, and also made a Will in favour of the 
Defendants, his wife and daughters ; therefore, accord¬ 
ing to the contents of the answer given by the Plain- 
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tiff, and the other members of their community,' with 
their signatures thereto, his claim was clearly false. 
That many suits had been heard in the Adawluts rela¬ 
tive to Par sees, wherein, although a brother and 
nephews were living, the Court had decided that 
the persons in whose names the Wills of the deceased 
were made were his heirs ; and those heirs of the 
deceased by Will have received the inheritance ; and 
the objections and claim made by the brothers and 
nephews of the deceased have been rejected. That 
although' this was known, the Plaintiff had unjustly 
laid this false claim, in order to injure them, and cause 
them improper loss. That the Plaintiff in his petition 
stated that his brother, the deceased, Mo dee Muncher- 
jee, died, and he had become his heir. In answer to 
which they, the Defendants, begged to state that 
Modee Muncherjee had no issue, and his wife was 
insane ; therefore, that she was the same as if she 
did not exist in the world ; and also the deceased, 
Modee Muncherjee, made no Will, consequently that 
statement had 110 connection with their case. That 
after the release was passed, as above stated, and 
after the deceased, Modee Rustomjee, made his will, 
the Plaintiff executed another written release to the 
deceased, Modee Rustomjee, in the year Sumvit, 1903, 
(1846, a.d.), wherein it was distinctly written by the 
Plaintiff as follows: “ I have no claim on account of 
any inheritance, or in any other manner, against you, 
vour heirs, administrators, &c. ; and should either of 
us prefer any claim whatever against each other, or 
against our heirs, administrators, &c., the same shall 
be null and void.” That by this release also the 
Plaintiff had no right to lay claim in any way against 
lliem, who were the deceased’s legal heiresses and 
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administratrix. That the list of outstanding* debts 
and property, &c\, set forth by the Plaintiff in his 
petition, was mostly false, and in his claim to the in¬ 
heritance of the deceased, Modee Bustomjee, he had 
also unjustly included what was due personally to 
the Defendant, Coo verb have'. 


The cause was first heard before the Sudder Ameen 
of Surat, who, after having examined the case, 
evidently with great care and attention, dismissed 
the plaint with costs. From this decision the Appel¬ 
lant appealed to the Zillah Court of Surat , by which 
Court the decision of the Sudder Ameen was affirmed. 
The Appellant then presented a petition to the Sadder 
Dewanny Adawlut of Bombay , praying for the admis¬ 
sion under Act, No. III., of 1843, of the Bombay Pre¬ 
sidency, of a special appeal from the decisions of the 
Sadder Ameen , and of the Zillah Court, which petition 
having been heard before a single Judge of the Sadder 
Court, according to the provisions of that Act, was 
rejected by him. The decision of the single Judge 
was afterwards brought under the consideration of the 
other Judges of the Sadder Court by a petition of 
review presented by the Appellant, and which was 

also dismissed. 


The appeal before us complains of these four seve¬ 
ral decisions. In disposing of this appeal, it may be 
convenient, first, to consider whether the order of a 
single Judge, dismissing the petition for the special 
appeal, has been properly made the subject of appeal. 
The Act, No. III., of 1843, which has been referred 
to and which has been followed by an Act, No. XVI., 
of 1853, to which reference was also made, contains 

the following enactments:— 

“ I. It is hereby enacted, that from and after the 
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1st day of May next, a special appeal shall lie to 
the Courts of Sudder Dewanny Adawlut at Calcutta 
and Allahabad respectively, to the Court of Sudder 
Adawlut of Madras, and to the Court of Sudder 
Dewanny Adawlut at Bombay, from all decisions 
passed on regular appeals in the Civil Courts sub¬ 
ordinate to them respectively, which shall appear to 
be inconsistent with some law, or usage having the 
force of law, or some practice of the Courts, or shall 
involve some question of law, usage, or practice upon 
which there may be reasonable doubts. 

“ IV. And it is hereby enacted, that every appli¬ 
cation for a special appeal, duly presented to the 
proper Court as aforesaid, shall be heard by a single 
Judge of the Court, in the presence of the special 
Appellant, or his Vakeel, or Agent ; and it shall be 
competent to the Judge, at his discretion, to call for 
and peruse any document forming a part of %the record 
of the cause, and to summon the opposite party to 
answer the application. 

“ V. And it is hereby enacted, that if it shall appear 
to the Judge that a special appeal is admissible under 
this Act, he shall pass an order accordingly, and shall 
at the same time reduce the points to be determined 
to writing, in English, in the form of a certificate, 
which shall be translated into the vernacular language 
in use in the Court, and the special appeal shall then 
be brought on the file of the Court, to be heard and 
determined in due course. Provided, that it shall not 
be necessary to call for or refer to any part of the 
proceedings, the reading of which is not required for 
deciding the point or points of law stated in the 
certificate. : 

44 VI. And it is hereby enacted, that if it shall 


ON APPEAL* FIIOM THE EAST INDIES. 


455 


appear to the Judge that a special appeal is nor ad¬ 
missible under this Act, he shall reject the petition, 
and his order, so rejecting a petition for a special 
appeal, shall be final. 

“ VII. And it is hereby enacted, that in every 
case of special appeal admitted as aforesaid, the Court 
of Sudder Dewanny Adawlut shall determine the point 
or points certified as above enacted, and no other 
point or part of the case whatever.’’ 

By this Act, therefore, the decision of a single 
Judge as to the admissibility of a special appeal was 
made final, and, no doubt, the Act has rendered it 
final, so far as the Sudder Court is concerned ; but 
it is a wholly different question whether the Act 
could extend to take away the right of appeal to Her 
Majesty in Council. It is the prerogative of the 
Crown to do justice between all its subjects, and the 
Indian .Legislature could have no power to limit or 
affect that prerogative without the sanction of the 
Crown, which does not appear to have been given. 
The finality created by the Act must, as it seems to 
their Lordships, be limited by the jurisdiction of the 
Legislative power which created it, and their Lord- 
ships are, therefore, of opinion, that the order of the 
single Judge rejecting the special appeal has been 
properly made the subject of appeal. 

That order, however, forms only one of the sub¬ 
jects of this appeal. The appeal goes far beyond 
it * it extends to the decisions of the Zillah Court 
and of the Suclder Ameen, and it is plain that this 
case admits of different considerations, if it be looked 
at with reference only to the decision of the single 
Judge, from those which present themselves, if it be 
iooked , at with reference also to the previous deci- 


1856. 


Modee 
Kaikhoos- 
CROW HOK- 
MUSJEE 
v. 

COOVEK- 

BHAEE. 


VI—59 


456 


1856. 


MOD EE 

Kaikhoos- 

CKOW HOR 
MUSJEE 
v. 

COOVER- 

BHAEE. 


CASES IN THfi PRIVY COUNCIL 


sions. I 11 the one case, the question to be consi¬ 
dered would be whether a sound discretion was 
exercised by the single Judge, and by the other 
Judges of the Sadder Court, assuming them to have 
been competent to entertain the subject, in rejecting 
the special appeal. In the other case, the question 
would be whether the successive decisions ought to 
be upheld upon the whole merits of the case. It 
would be difficult, if not impossible, to deal with the 
question whether a sound discretion was exercised 
by the single Judge in rejecting the special appeal 
without entering at large into the merits of the 
previous decisions. It would also be an unsatisfactory 
mode of disposing of this case to deal with it simply 
with reference to this question of discretion, as the 
result of so dealing with it might be to remit the 
parties to fresh litigation. 

Moreover, the most favourable view of this case for _ 
the Appellant must be, that the question should not 
be regarded as one depending merely upon the 
exercise of discretion, and their Loi'dships, tliereioic, 
have determined to decide this appeal with reference 
not merely to the decisions of the single Judge and 
of the other Judges of the Suddcr Court, but with 
reference to all the decisions which have been pro¬ 
nounced in the cause. 


The nature of the case sufficiently appears from 
the pleadings which have been already stated. It is 
hardly necessary to add, that it the Will set up by 
the answer be a valid and effectual Will, the Ap¬ 
pellant’s case must be wholly at an end. He claims 
as heir, and as heir only, and his title as heir 
would be displaced by the Will. It is to the Will, 
therefore, our attention must be directed. Now, the 
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fad inn of the Will is not disputed. It is, indeed, 2 8s( \ 
proved beyond dispute ; but the Appellant’s ease is 
this: that the Testator was a Parsec ; that among- crow hor 
Parsecs, there is a rule, or usage, that no disposition 
can be made bv Will to the total disherison of the 
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heir, or, at all events, that there was such a rule or 
usage in the Testator’s family ; that, under the pro¬ 
visions of Bom. Keg. IV., of 182/, cli. vi. sec. 2/, cl. 1, 
it was the duty of the Court to have ascertained this 
rule or usage, by examining persons versed in the 
laws by which Parsees are governed ; but that evi¬ 
dence on the part of the Appellant, which would have 
established this rule or usage, was rejected by the 
Court. Three points are involved in this argument 
on the part of the Appellant. First, that there 
is such a rule or usage as the Appellant alleges. 
Second, that under the Regulation referred to, it 
was the duty of the Court to ascertain it. And third, 
that evidence on the part of the Appellant, tending 

to prove it, was rejected. 

\s to the first of these points, no such rule or 
usage as is now insisted on upon the part ol the 
Appellant is in any manner set up by the pleading* in 
Uiis suit • there is no replication to the answer dony- 
hl .‘ th e validity of the Will upon any suel. ground. 
The existence of any such rule or usage is lirst 
adverted to in the supplemental petition of appeal 
iron, the decree of the Siuhlcr An,ecu ; and, indeed, 
what is alleged in that petition, as well as in the 
petition to the Siuldcr Court for the special appeal, is 
not that the testamentary power of Parsecs is limited 
in the manner now insisted on, but that they have no 
power whatever to dispose by Will to the prejudice of 
the heir which in effect amounts to their having no 
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testamentary power at all, although the existence and 
constant exercise of the power is notorious and re¬ 
cognised, and well established by authority, and was 
indeed admitted at the Bar. It is in the petition for 
the special appeal, too, that we first find the sugges¬ 
tion of the alleged family rule or usage, which it is 
scarcely necessary to mention, as it rests on no other 
ground than that some members of the family had 
died intestate. It was argued for the Appellant that 
it rested upon the Respondents to prove the power 
of the Testator to make the Will in question, in order 
to establish their title under that Will ; but it being 
admitted that the testamentary power existed gene¬ 
rally, it was clearly upon the Appellant to show that 
it did not extend to this particular case, and to allege 
and prove the limits of the power. He has made no 
such allegation and adduced no such proot. The 
Appellant, therefore, cannot maintain this appeal upon 
the ground of the existence of the alleged rule or 


usage. 

As to the second point, there does not appear to their 
Lordships to be any foundation for the argument on 
the part of the Appellant. Whatever may be the duty 
of the Judge under the Regulation in question, where 
any particular rule or usage is alleged as to which any 
reasonable doubt may exist, and the parties have not 
waived resort to the course prescribed by that Regu¬ 
lation, (and their Lordships are far from considering 
that in such cases the Judges in India may not well 
be advised of their own accord to act upon the Regu¬ 
lation,) we certainly would not be disposed to dis¬ 
courage such a practice. But their Lordships, at the 
same time, have no hesitation in stating their opinion 
to be, that this Regulation imposes no such obligation 
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upon the Judges, where there is no allegation of any 1856 - 

rule or usage as to which any .reasonable doubt can be modee 

. . , ...... , kaikhoos- 

entertained, which is the case in this instance as to crow hor 

Will, or where the parties musjee 
course pointed out by the 


the power of disposing by 
have waived resort to the 
Regulation, as they have 
appeal, therefore, cannot 


done in this case. The 
be maintained on this 


ground. 


There remains, then, only the third question, that 
of the rejection of evidence ; and most certainly if the 
Appellant had succeeded in satisfying their Lordships 
that any evidence bearing, however slightly, upon the 
question as to the alleged limit of the testamentary 
power, had been rejected by the Courts in India, this 
ease must have been sent back for the reception of 

that- evidence. 


Justice requires that all the evidence which is 
material to the issue, and which the parties may 
desire to adduce, should be received before the rights 
of the parties are disposed of, and their Lordships 
fully adhere in that respect to the principle on which 
the case of JeSwwtf Shifl-jee v. Jet Sing-jee (2 Moore’s 
Ind. App. Cases, 424), cited in the argument, pro¬ 
ceeded. But. the Appellant in this case has wholly 
failed to satisfy their Lordships that any evidence 
bearing upon the question of limited testamentary 
powerr which is the only material question in the 
case, was rejected by the Courts, or was tendered on 


his part. 

It seems to their Lordships to be clear from the 
language of the Durkhasts, that the witnesses origi¬ 
nally proposed to be examined on the part of the 
Appellant, were proposed to be so examined as to the 
heirship only. Looking to that language, and to the 
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issues in the cause, and to what is stated in the 
petition for the special appeal, they cannot, adopt the 
suggestion of the Appellant’s Counsel that these wit¬ 
nesses were intended to he examined, not only as to 
the heirship, hut as to Ihe title of the Respondents, 

as heirs under the Will. 

Tf the Appellant had had any witnesses to examine 
ns to the alleged limit of the testamentary power, it, 
cannot he doubted that he would have claimed the 
fight to examine them when the witnesses to the Will 
had been examined, and the question ot reference to 
the Mo flee Puncliayet, which under the minute of the 
20th June, 1850, to which all parties must be taken to 
have agreed, was to be preliminary to the examination 
of the witnesses, came before the Sudder Ameen ; but 
so far from proposing to examine any witnesses, the 
Appellant then waived the reference to the Modee 
Punch a yet. The Judge, indeed, in the judgment ap¬ 
pealed from, refers to the rejection of some evidence 
bv the /Allah Judge. He says '“ The second ques¬ 

tion is, whether the Judge was justified in refusing 
to take the further evidence tendered in appeal 
by the Appellant on the question of custom as to 
inheritance and the validity of the Will. I think he 
was, for the reasons assigned by him, namely, that the 
record contained sufficient evidence of the customs of 
Pursers in the exposition taken from former cases 
filed in flic Lower Courts, and that those expositions 
were better evidence, because less unbiassed, than 
there was aiiv hope of obtaining by the examination 
of witnesses called by the parties. There was a mass 
of documentary evidence before the Court, showing 
the figlit in Parsecs to devise, and the practice 
obtaining’ aihongsl them of devising tlierr property. 
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Indeed the fact is so notorious, that it is difficult to 
he understood how such a plea as that there is no modee 

K AlKHUOo- 

testamontarv right in Parsers could have been set up. crow hor 

_ , , n MUSJEE 

Tt lias not been alleged that they are prohibited trom 
doing so by any restrictive law. On the whole, T 
think the Judge exercised a very sound discretion in 
refusing to take further evidence, the only result of 
which would have been to prolong the litigation. 

The Judge of the Sadder Adaadat here meant to 
refer to what was alleged in the petition ol the 
Appellant before him, in which the Appellant sums 
up his objections as to the rejection of evidence in 
these termsThat, in our caste, the brothers of a 
deceased dying without male issue are entitled to his 
inheritance’ although the widow, daughters, and 
grand-daughters may be living ; in order to prove 
which I presented Darkhastn (Exhibits. Nos. 7, 8, !), 
and 10) in the original suit, for the evidence of 
respectable persons of our caste to be taken, such as 
Ardaseer Dhunjeeshaic Khan Bahadoor, Jamasjee Bo 
■manjee Bhownugnree, Xnsserwanjee Pestonjee, Vakeel, 
and' others, upon solemn affirmation, which persons 
wore summoned by the Principal Sadder A ween ; but, 
nevertheless, their evidence was not taken, and my 
suit, of the value of lars of rupees, was at once 
decided, within five months, upon an insufficient in¬ 
vestigation. Cherisher of the Poor, if the evidence 
had been taken of the witnesses in my favour in the 
Lower Court by the Principal Sadder A ween, and the 
question in the case been referred to the Modeejee and 
other members of the Parser community, and their 
answer received, the custom of our caste would have 
been quite apparent, that the brothers of a deceased 
person dying without male issue are entitled to tire 
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inheritance, although the deceased’s widow and 
daughter are living. But, unfortunately, mv suit of 
lacs of rupees was dismissed without taking the evi¬ 
dence of my witnesses, and the answer of the Modeejee 
of the community ; consequently, I was helpless. 
But through the justice of your Honourable Court, 
I entertain the hope that, should the evidence of the 
witnesses on my behalf be caused to be taken, and 
the questions below mentioned be referred to the 


Modeejee , and other members of the Parsee co 
muni tv at Surat, and their answers thereto taken, 
shall obtain my just rights.” 



What was complained of was, therefore, the re¬ 
jection by the Zillah Judge of the proposal for 
referring the question to the Modee Punchayet, which, 
of course, it would not have been proper to do, as the 
Appellant had, in terms, waived the reference when 
the case was before the Sudder Ameen. The Ap¬ 
pellant’s case, therefore, fails upon this third point 
as completely as it fails upon the other points ; and 
upon the whole case, their Lordships are of opinion 
that this appeal must be dismissed. 


It has not escaped their Lordships’ attention, that if 
they had decided this appeal upon the simple question 
whether the decision of the single Judge rejecting the 
special appeal was right or not, and had differed from 
the single Judge upon that point, the Appellant might 
have been entitled to a further hearing before the 
Sudder Court ; but their Lordships are satisfied that 
the Appellant could not have succeeded in that Court 
upon the case as it stands, and that it would not, 
under the circumstances of this case, have been right 
for that Court to have admitted further evidence ; 
they do not think it necessary, therefore, to give any 
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final opinion as to the decision of the single Judge, 
although, as at present advised, they see no reason 
to dissent from it. 

Their Lordships also desire it to be understood, that 
in what has been said as to the testamentary power of 
Parsecs , they are far from having intended to intimate 
anv doubt as to the extent of that testamentary 
power, or to give any encouragement to the notion 
that any such limit as the Appellant has contended 
for in fact exists. They do not mean in any manner 
to disturb what lias been decided in India upon that 
subject, and they abstain from giving any opinion 
upon it only because it does not properly arise, and 
has not been fully argued in this case. 

Their Lordsliijis, therefore, will humbly recommend 
Her Majesty to affirm this judgment, and to dismiss 
the appeal with costs. 
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Nana Narain Rao ------- Appellant , 

and iii!; 

Hit rr ice Punt Bhao and Shree 

New as Rao ------ - Respondents ' ,H ‘ 

On appeal from the Sudder Dewanny Ad awl-lit, North- 

Western Provinces. 

. Practice—Privy Council—Cross appeal—Procedure as to. 

Cross appeal allowed from part of a decree of the Sudder Court appealed 
from to England ; although the Respondents had not applied in India for 
leave to appeal within the proper time ; the Respondents being mistaken 
in the practice of the Judicial Committee upon a cross appeal. 

Such cross appeal directed to be prosecuted and heard upon one printed 
case, if the principal appeal was proceeded with ; but in the event of the 
principal appeal being dismissed for want of prosecution, liberty was re¬ 
served to the Respondents to prosecute the cross appeal as a separate 
appeal. 

• This was an application by the Respondents for 
special leave to enter a cross appeal against portions 
of a decree of the Sudder Court, appealed from to 
England , so far as it affected their interests in that 
decree. 

The petition stated, that by a decree of the Sudder 
Dewanny Court of the North-Western Provinces, 
dated the 2nd of April , 1855, made on an appeal 
from a decree of the Zillah Court of Cawnpore, in a 
suit in which the Petitioners (the Respondents) were the 
Plaintiffs, and the Appellant, Nana Narain Bao, was 
the Defendant, that Court decided in favour of the 

* Present: Members of the Judicial Committee, —The Rifirhfc 
Hon. Dr. Lushington, the Right. Hon. The Lord Justice Knight 
Bruce, the Right Hon. The Lord Justice Turner, the Right Hon. 
Sir Edward Ryan, and the Right Hon. Sir John Pattesop, 
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Petitioners for two-thirds of the two ana eight pice 1856 - j 

share in Monza Bheehnr ; also for two-thirds of a two nana 

ana share of Monza Uriah nr ; also for two-thirds of r a o 
each of the two dwelling-houses and gardens specified uurr^e 
in the Appellant’s schedule ; and also for Rs. 3,10,2*26. Pl,NT BHAO 
10. 2., being two-thirds of the value of the pro¬ 

perty, with interest and mesne profits from the date of 
the institution of suit to that of obtaining possession, 
with costs in both Courts ; and the Court dismissed 
tlie rest of tin* Petitioner’s claim, which related to 
hall pore and Ifni na pore, which the Court tound that 
the Appellant was the sole proprietor of by purchase, 
and the excess in their valuation of the personal pro¬ 
perty. That, the Appellant appealed from this decree, 
and that the transcript had arrived in England, but 
that no steps had yet been taken by the Appellant, 
who had not put in an appearance. That the Peti¬ 
tioners had applied to the Sadder Court for a review 
of judgment with regard to the two last portions ot 
the decree regarding the Monzas Lallporr and Bal- 
icapore, and the finding of the Courts as to the whole 
of the personal or moveable estate, which the Sadder 
Court had rejected. That the Petitioners had in¬ 
structed agents in England to obtain, at the healing 
of the appeal, a reversal of the two portions ot the 
decree affecting them, believing that they would be 
entitled to state their objections at the hearing, to 
such two portions of the decree, and to obtain a 
reversal of the decree, so far as had relation to those 
portions, without any formal and separate appeal 
being instituted by them, such being the practice of 
the "sadder Courts m India, when an appeal was 
brought by one party from the decree of the Z ill ah 
judge to the. Sadder Betcanng Ada ad at. and that rely- 



466 


CASES IN THE PRIVY COUNCIL 


1856. 

^ 9 -✓ 

Nana 

Narain 

Kao 

V. 

Hurree 
PUNT BHAO. 


ing on that practice they had not applied to the Sud- 
der Dewamiy Adawlut for leave to appeal against the 
decree within six months, the time prescribed for 
presenting a petition of appeal. That they had been 
advised that they had acted in error, and that it was 
necessary for them to institute a separate or cross 
appeal against so much of the decree as related to the 
two portions aforesaid ; and the Petitioners prayed 
that leave might be granted to them to appeal against 
such two portions of the decree of the Sudder Court. 

Mr. Leith, in support of the petition. 

Their Lordships granted the application upon the 
terms contained in the following Order in Council:— 

“That leave be granted to Hurree Punt Bhao 
and Shree Newas Rao, to enter and prosecute their 
cross appeal from so much of the decree of the 
Sudder Dewamiy Adaivlut of the 2nd of April, 1855, 
as regards the Mouzas Lallpore and Bulwapore, and 
also from the finding and decree of that Court, as to 
the amount and value of the personal and moveable 
estate and property of Soohadar Rarnchunder Punt , 
upon lodging in the Council Office the certificate of 
a recognizance to be entered into by some proper per¬ 
son (to be. approved by the Registrar of the Privy 
Council), before one of the Barons of Her Majesty’s 
Court of Exchequer, in the penalty of £300 sterling, 
conditioned to pay such costs as might be awarded by 
their Lordships in case the appeal be dismissed, and the 
cross appeal to be prosecuted and come on for hearing 
on one printed case, and on the same printed transcript 
record as the principal appeal in this suit, provided 
the same be duly proceeded with by the Appellant 
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herein, but if such principal appeal be dismissed for 
non-prosecution, then the Petitioners were to be at 
liberty to prosecute their cross appeal as a separate 
cause.” 
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Stafford Bettuswojitti Haines 

and 

The East India Company 


Appellant, 


Respondents * 


On appeal from the Supreme Court at Bombay. 


Execution—Arrest and detention in jail—Discharge from custody— 
What amounts to—Temporary removal and residence out of jail under 
Sheriff's surveillance with consent of both creditor and debtor If a dis¬ 
charge out of custody. 


A in the custody of the Sheriff, and confined in the gaol at Bombay, 
under a writ of execution issued against him upon a judgment ot the 
Supreme Court at Bombay, was permitted by the Sheriff, with the sanction 
and authority of the judgment creditors, by reason of illness, to go 
out of prison, and temporarily reside outside the precincts ot the gaol, 
upon the condition that lie should continue under the surveillance of the 
Sheriff's oliicers, and to which condition A. agreed, and continued for a time 
to reside out of gaol at a private house, where he was constantly under 
such surveillance. Upon A.’s becoming convalescent, the Sheriff, at 
the instance of the judgment creditors, took him back to gaol. Upon 
an application by A., to the Supreme Court at Bombay, to discharge him 
Out of custody, on the ground that the writ of execution was satisfied 
that Court held, that A., having agreed to the condition imposed on him 


The appeal in this case was brought from a judg¬ 
ment of the Supreme Court at Bombay, which refused 
an application to discharge the Appellant out of the 
custody of the Sheriff of Bombay, and to have satis- 


• Present: Members of the Judicial Committee— The Right 
Hon Dr Lushington, the Right Hon. Sir Edward Ryan, the Right 
Hon. Sir John Dodson, and the Right Hon. Sir John Patteson. 

Assessor,— The Right Hon. Sir Lawrence Peel. 
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by the judgment creditors, of continuing in the custody of the Sheriff s 
officers while out of gaol, was estopped from saying that he was out of 
the Sheriff’s custody when he was permitted to leave the gaol, and that 
a change of the place of imprisonment in such circumstances did not 
amount to a discharge out of custody. Such judgment affirmed, upon 
appeal, by the Judicial Committee. 

Where an execution creditor is willing to allow a debtor to go out of 
prison for a temporary purpose, the custody continuing, the Sheriff may 
refuse, unless ordered by a rule of Court j but if,.without any rule of 
Court, all parties agree* to the debtor leaving the prison, and from a 
laxity of surveillance of the Sheriff’s officers the debtor escapes, it is a 
question of fact for the jury, if the judgment creditor brings an action 
against the Sheriff, whether the judgment creditor did not himself : t*6n- . 
tribute to the escape. 

If the Sheriff alone, on the ground of a debtor’s ill-health, makes any 
relaxation of the imprisonment, by letting the debtor reside out of 
prison, it Avould be an escape. 


faction entered of a judgment obtained by the Respon¬ 
dents against him. . 

The facts of the case were these:— 

On the 25t.h August, 1854, an action on pro¬ 
mises was brought in the Supreme Court of Bombay 
by the Respondents, against the Appellant On the 
20th of the same month the Appellant was arrested 
by the Sheriff of Bombay on mesne process issued out 
of that Court in the action, and imprisoned in the 
gaol of Bombay. O 11 the 4th January, 1855, a verdict 
in the action passed against the Appellant, and, on the 
22nd of the same month, judgment was signed for the 
Respondents, for Rs. 2,79,917, for damages and costs, 
and a writ of Ca. Sa . issued against the Appellant, 
under which writ he was detained by the Sheriff in 
gaol. During his imprisonment in the gaol, the Appel¬ 
lant was in a bad state of health, which being reported 
by the medical officer of the gaol to the Government 
of Bombay, that officer was desired by the Government 
to stale “ whether lie considered it absolutely requisite 
for his (the Appellant’s) recovery, that he should be 
temporarily released from his present confinement. 
The medical officer reported, that “ a temporaiy 
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release from liis present eonlinemeiii was essentially 
necessary for the re-establishment of his (Appellant's) 
health." Upon which, the Secretary of the Bombay 
Government wrote to the Sheriff and the Superinten¬ 
dent of Police of Bombay the following letters:—“ Sir, 
—Assistant-Surgeon B. Haines , in medical charge of 
the Bombay gaol, having reported that the temporary 

release of Mr. S. B. Haines from his present confine- 

_ • 

uiont is essentially necessary for the re-establishment 
of his health, 1 am directed by the Bight Honourable 


the Governor in Council, to inform you that, under 
the Report, Government is pleased to permit him 
temporarily to reside outside the gaol, under such sur¬ 
veillance as may prove as little irksome as possible 
to the prisoner, while consistent with its perfect 
efficiency. The Superintendent of Police has been 
instructed to render you all the assistance of which 
you may stand in need, for keeping Mr. S. B. Haines 
under efficient surveillance while without the walls 
of the gaol. A copy of my letter of this date, 
to Major Baynes, is inclosed for your information.” 
The communication referred to by the Secretary of 


the Bombay Government was as follows: “ Sir, I 
am directed by the Bight Honourable the Governor 
i„ Council to inform you that Assistant-Surgeon li 
Haines, in medical charge of the Bombay gaol, having 
reported to Government that the temporary release 
of Mr S. B. Haines from his present confinement is 

essenliallv necessary for the re-establislimcut of his 
health, Government is pleased to permit him tem¬ 
porarily to reside outside the gaol under surveillance ; 

j | to ropiest that efficient measures may be 

adopted by you, in communication with the Sheriff of 
Bombay, to prevent his .putting the Island. It is the 
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1856 . wish of Government, that while the surveillance over 
Haines Mr. Haines should be completely efficient, it may be 
The rendered as little irksome to his feelings as may be 

*£ 1 ^ Practicable.” 

These letters were communicated to the Appellant 
in the gaol at Bombay, by the Deputy-Sheriff, when the 
Deputy-She rift* explained to the Appellant, that if he 
availed himself of the permission of Government to 
reside temporarily outside the gaol, Sheriff’s peons, or 
officers, would be stationed in and about the house in 
which he might take up his residence, and that two 
of the Sheriff’s peons would always remain in the 
house, and asked him if he was willing to avail him¬ 
self of such permission, on such terms. The Appel¬ 
lant expressed to the Deputy-Sheriff his willingness to 
avail himself of the permission, both verbally and 
by the following letter:—“ Sir,—I shall be grateful 
for any change, and the consideration of my health 
is indeed most welcome.” In consequence of what 
had thus passed, on the day following the Deputy- 
Sheriff went to the gaol, and accompanied the Appel¬ 
lant thence to a small Bungalow situated at Omer- 
carry, near the gaol, and, on that occasion, the 
Deputy-Sheriff pointed out to the Appellant one of 
the Sheriff’s peons, who had accompanied them from 
the gaol, as one of the Sheriff’s officers who would 
always be in the house. O 11 the 22nd of July, the 
Appellant, accompanied by the Sheriff’s peons, re¬ 
moved to a more convenient Bungalow, at Mazagon. 
During the whole of the period that the Appellant 
was residing at Omercarry and at Mazagon, he was in 
the custody and charge of the Sheriff’s officers, and 
was within the bailiwick and jurisdiction of the She¬ 
riff of Bombay . 
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Oil the 3rd August, in consequence of a communi¬ 
cation from the Appellant's wife to the Bombay Go¬ 
vernment, stating- that the Appellant’s health was so 
seriously affected by his recent incarceration that his 
life might possibly be endangered if he should be 
again eonlined in the Bombay gaol, the Government 
appointed a Medical Committee to examine the Ap¬ 
pellant, and report whether the Appellant’s life would 
be endangered by a re-incarceration in Bombay gaol. 
On the 20tli of the same month, the Medical Com¬ 
mittee reported to the Government as their opinion 
that Mr. Haines’ impaired health did not arise from 

anv cause connected with the climate of the gaol, but 
* 

was attributable to mental causes ; and that his life 


would not be endangered by re-incarceration in the 
Bombay gaol, so far as its climate was concerned, 
mental suffering often leading lo mental and bodily 
disease, and even to death, in all places and in all 
climates ; but in Mr. Haines’ present state of health, 
bodily and mental, so far as was discoverable by them, 
they were of opinion that a fatal result would not be 
more likely to occur in the Bombay gaol than in any 
other place. In consequence ol this report, the 
(Jovuriinient of Bombay, on tiie 22nd August, 1850, 
directed the Sheriff of Bombay to take immediate 
measures to remove the Appellant “ from the place of 
his (the Sheriff's) custody of him lo the gaol,” and on 
the same day the Deputy-Sheriff went to the Bungalow 
where (lie Appellant was residing, for the purpose of 
removing the Appellant to the gaol. On that occa¬ 
sion Mrs. Haines, the wife of the Appellant, opposed 
die Deputy-Sheriff seeing him, on the ground that he 
was so dangerously ill that the presence of the De¬ 
puty-Sheriff might violently excite him, and possibly 
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cause his death ; and she informed the Deputy-Sheriff 
that she expected Dr. Haines, the surgeon of the 
gaol, every moment, and the Deputy-Sheriff there¬ 
upon agreed to wait until Dr. Haines should arrive; 
and shortly afterwards a note arrived from Dr. Haines, 
which the Appellant’s wife read to the Deputy-Sheriff, 
and which induced the Deputy-Sheriff to think the 
Appellant was in such a critical state of health that 
he ought not to press for an interview with him with¬ 
out further communication from Government, and he 
accordingly left the house with the note, which the 
Appellant’s wife gave up to him, and which he after¬ 
wards forwarded to Government. On the occasion of 
the above interview, the Appellant’s wife told the 
Deputy-Sheriff that she had been advised he had no 
right to enter the house, as the Appellant had acquired 
his liberty by being removed from the gaol ; and the 
Deputy-Sheriff, in answer, explained to her that he 
considered the Appellant as still liis prisoner, as the 


Appellant had always been in the custody of the 
Sheriff’s officers. It was shown that the Appellant 
knew that the Sheriff’s peons were always in and about 
the house. 


On the 3rd of December, 1855, the Medical Com¬ 
mittee having, in pursuance of instructions from the 
Government of Bombay, examined the Appellant, and 
reported that his removal to gaol would not endanger 
his life, the Sheriff of Bombay was instructed by 
the Government to take immediate measures for 
his re-incarceration in the gaol ; and the Appellant 
was accordingly removed by the Sheriff from the 
Bungalow at Mazagon to the gaol at Bombay, where 
he remained a prisoner in the custody of the Sheriff. 
Previous to the Appellant’s removal from the gaol, 
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he received subsistence-money, and, after his re- l8 s 6 - 
moval, the Under-Sheriff regularly received subsist- Haines 
ence-money for the Appellant from the Government The 
of Bombay, which, however, the Appellant declined \?ompany. A 
to avail himself of. 


On the 21st of December, the Appellant moved the 
Supreme Court of Bombay to be discharged from the 
custody of the Sheriff, and that satisfaction might 
be entered on the judgment-roll. The motion was 
grounded upon affidavits setting - lorth the tacts to 
the purport above stated. The Respondents opposed 
the motion on the ground that upon these facts, as 
well as those properly to be inferred from the state¬ 
ments in the affidavits, the Appellant never was dis¬ 


charged from custody, and was properly retaken to 
gaol. The motion was heard on the 21st of December, 
.1855, when Ihe Court took time to consider its judg¬ 
ment, and, on the 3rd of January, 1856, Sir William 
Yardley, Chief Justice, delivered judgment. After 
stating the above facts he proceeded as follows:— 
‘ 4 The° case was very fully and ably argued on both 


sides, and a great array of authorities, more or less 
bearing upon the question, were cited. Most of those 
authorities related to the question whether or not 
Uie facts of this case would render the Sheriff liable 
to an action of debt for the escape, under the Statute 
of Westminster the 2nd, if the relaxation of the duress 
of imprisonment had not been made by the licence of 
the Plaintiffs ; and 1 may at once say that it is per¬ 
fectly clear that these facts would render the Sheriff 
liable to such an action. Any relaxation whatever 
of the rigour of imprisonment by the Sheriff, of his 
own authority, would entitle the Plaintiffs to maintain 
an action against him for the whole amount of the 
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debt and costs. Thai lias been settled by a continued 
series of authorities, extending over several centuries 
down to the present time ; and, moreover, it is equally 
clear that, if a Defendant be discharged out of execu¬ 
tion by the Plaintiff himself, he can never be taken 
in execution again upon the same judgment, even 
though it be agreed at the time of his discharge that 
if he should fail to satisfy the debt he should again 
be charged in execution. There are several cases to 
that effect, which were cited at the Bar, such as Vigers 
v. Aldrich (4 Burr. 2482); Jaques v. Withy (1 Term 
Rep. 557); Clarke v. Clement (6 Term Rep. 525); 
Tanner v. Hague (7 Term Rep. 420); and Blackburn 
v. St apart (2 East, 243); which last is an exceedingly 
strong case, for there it had been expressly agreed 
that the Plaintiff should be at liberty again to take 
the Defendant in execution if he failed to perform the 
conditions on which he was discharged ; but, in all 
the cases cited, there is this marked distinction be¬ 
tween them and the present case, that there was an 
actual discharge of the Defendant out of custody, 
not merely a relaxation of the rigour of imprison¬ 
ment ; and, secondly, that the Plaintiff relied for the 
recovery of his debt upon some substitute, actual oi 
intended, for the judgment. It is, however, argued 
by the Counsel for the Defendant that in every case 
in which there has been such a relaxation oi duress 
as would, if permitted without the licence of the 
Plaintiff, render the Sheriff liable to an action for an 
escape, the Defendant, if the relaxation had been 
permitted by the Plaintiff himself, would be abso¬ 
lutely discharged from the execution, and would not 
be again liable to be taken in execution upon the 
same judgment, unless, indeed, he returned volun- 
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tarily into custody. Let us illustrate this argument 
by some of the decided cases. It is laid down by 
Butler, J., in Benton v. Button (1 Bos. & Pull. 24), 
that if the Sheriff’s officer take the prisoner out of 
the direct road, it is an escape. So if the Sheriff 
on a writ of habeas corpus carry the prisoner (in 
execution) round about a great way, for his accom¬ 
modation, it is an escape, though he be in actual 
custody all the time. Mnse/tell's Case (1 Mode. 116). 
Now, could it have been contended in these cases, 
that if the deviations had been by the licence of the 
Plaintiff, the prisoner would have been thereby dis¬ 
charged out of execution? There is no decision to 
that effect to be found in the books ; but in all the 
cases in which it was held that the prisoner was en¬ 
titled to be released, there had been an actual dis¬ 
charge of him out of all custody. If he be allowed to 
o-o a? perfect liberty for ever so short a time, by the 
reave and licence of the detaining creditor, he cannot 
ao-ain be taken in execution upon the same judgment. 
‘ But a change of the place of imprisonment by the 
licence of the Plaintiff, and with the consent of the 
Defendant, is not a discharge out of custody. It 
manifests no intention on the part of the Plaintiff, no 
lono-er to relv upon the judgment and the process of 
law" for the recovery of his debt. I have not, how¬ 
ever been able to find any case in winch it has been 
actually decided that the Plaintiff may relax the 
rigour of imprisonment without thereby entitling the 
Defendant to his discharge. In the absence of au¬ 
thority, therefore, we must be guided by the general 
principles of the law ; and the principle upon which 
the Sheriff has been made liable to an action for 
an escape, in every case in which he has allowed an 
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indulgence to the prisoner inconsistent with strict 
duress, is, that the object of the imprisonment is to 
compel the Defendant to pay the debt for which he is 
taken in execution, and the Plaintiff is entitled to the 
benefit resulting from the full pressure of such du¬ 
ress ; and, therefore, if the Sheriff takes upon himself 
to remove any portion of that pressure, and thereby 
diminishes the probability of the Plaintiff’s recover¬ 
ing the amount of his debt, the Statute of Westmin¬ 
ster the 2nd, c. 11, made the Sheriff himself liable 
on an action of debt, for the full amount—a severe 
and strict law, which has been mitigated in Eng¬ 
land by a recent Statute, enacting that the Sheriff 
shall be liable only on an action upon the case for 
the damages sustained by the person or persons at 
whose suit such debtor was taken or imprisoned. 
But is the principle upon which the Sheriff was 
held liable for an escape applicable to the cases in 
which the relaxation of the duress is the act of the 
Plaintiff himself? Is there any sound reason why 
the Plaintiff might not allow his debtor an indulgence 
without sacrificing the whole of his demand? If the 
argument of the learned Counsel be correct, a detain¬ 
ing creditor could not allow his debtor to be taken 
temporarily out of the gaol where he was detained, 
upon the utmost emergency—to visit the deathbed 
of a wife or child, for example,—without the risk of 
thereby sacrificing the whole of his debt ; for, accord¬ 
ing to the argument, if the prisoner did not choose 
voluntarily to return to the gaol, he could not be 
compelled to do so ; because, according to the decided 
cases, such an indulgence, if permitted by the Sheriff 
of his own authority, would doubtless be an escape, 
and, therefore, it is argued, if permitted by the Plain- 
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tiIT, would operate as a discharge out of execution. 

But I think I have shown that the principle upon hajnes 
which it would be such an escape as to render the KA J h ^ DlA 
Sheriff liable does not apply to make it a discharge company. 
bv the Plaintiff ; and, I confess, it appears to me that 
it would be repugnant alike to reason and to huma¬ 
nity to hold that a determining ceditor might not par- 
tiallv forego the advantages, such as they are, result 


ing from the pressure of the duress of imprisonment, 
and might not mitigate the rigour of such imprison¬ 
ment, except at the sacrifice of the whole debt and 
costs. It appears to me to he manifest that thcie 
was no intention upon the part of the Plaintiffs, in 
the present case, to set the Defendant at liberty for 
one moment, nor to rely upon any other security 
for the pavment of the balance of the debt than the 
lodgment and process of the Court ; and that the 
Defendant, although humanely permitted to reside 
out of the gaol for several months for the benefit of 
bis health, was, during the whole of that time, in the 
custody of the Sheriff, and that he cannot, therefore, 
be held to have been discharged out of execution by 
(Ik- Plaintiffs. It is scarcely necessary to add, that 
the fact of the Plaintiffs being represented by the 
Government of this Presidency makes not the least 
difference in the case. The learned Advocate-General 
did not for a moment contend that the Government 
had, or pretended to have, any more right to send the 
Defendant hack to gaol than any private individual 
would have had under similar circumstances. It was, 
in short, a licence from the detaining creditor to the 
Sheriff to change for a time the place of confinement, 
for the benefit and with the consent of the Defendant, 
upon a representation that such a change was neces- 
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sary lo his health ; which licence was withdrawn when, 
in the opinion of a medical Committee, the necessity 
for it ceased to exist, and thereupon the Sheriff re¬ 
con veved the Defendant to the usual place of coniine- 
* 

ment.” The Oourl accordingly refused the application. 

The appeal was preferred from this judgment. 

Sir Fitz-Boy Kelly, Q. C\, and Mr. J. J. Powell, 
for the Appellant. 

The Sheriff of Bombay, with the consent of the 
Respondents, having suffered the Appellant to escape 
from gaol, the judgment entered against the Appel¬ 
lant at the Respondents’ suit was satisfied, and the 
Sheriff had no legal authority to detain the Appellant 
in custody. It may be urged that the conduct of 
the Appellant in availing himself of the legal conse¬ 
quences of his having obtained permission to leave 
the gaol, is an ungrateful return for the indulgence 
afforded him by the Respondents ; but that cannot 
affect his right in law to be discharged out of 
custody. The argument, in this case, is confined 
to one of a debtor in custody under a writ of execu¬ 
tion completely executed, and has nothing to do with 
mesne process. If a writ of capias ad satisfaciendum 
be once executed, and the Defendant in custody of 
the Sheriff and in prison, it is the duty of the Sheriff 
to keep him in arcta et saJva custodia. Comyn’s 
Dig., tit. “ Imprisonment ” (1). If the Sheriff per¬ 
mits a prisoner to quit the gaol for a single moment, 
even with a keeper, Benton v. Sutton (a), he is “ at 
large,” to use the language of the old authorities ; the 
writ is then satisfied, and the custody at an end. 
In Jones v. Pope (/;), all the authorities upon this 

(«) 1 Bos. & Pull. 24. ( h) 1 Wms. Saunder’s, 36. 
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point arc collected. dncr’s Abr., lit. “ Escape, ,— 

(A. 5) (N. 41), Barov’s Abr., tit. “Escape in civil haiwes 

cases (B), Buxton v. T/owc (a), Atkinson v. EAST ri; i e NDIA 

(/>), Clarke v. Clement (c), Blackburn v. St a part (d), company. 
Dyer’s Reports (e).— fSir .7 o7mi Patteson: In Blackburn 
v. St apart, there was an agreement between the Plain¬ 
tiff and Defendant that the Defendant was to be per¬ 
fectly at large, and if be did not pay the judgment 
debts and costs within a certain time there was to be 
another execution: that is an important distinction.1 
—During the plague in London, in the reign of Charles 
the First, the prisoners in custody in the King’s Bench 
petitioned that they might be allowed to go at large, 
upon giving security to return ; but by a resolution 
of the Judges (/), it was determined that if such per- 
mission was granted, except by rule ot Court, it would 
ho an escape. Bv the Common Law and Statutes, 

1 Rich II eh. 12 (3 Chitty’s Collec. of Statutes, p. 

•uid’ 8th & 9tl. IF,7?. HI., eh. 27, a prisoner 
must he kept in gaol till the debt is satisfied, or 
hx rule of Court he is permitted to leave the gaol. 

So long' as the Appellant was in gaol lie was in 
lawful custody, hut as soon as he was let out 
«aol, it amounted to an escape. Tn law there is no 
distinction between being at large by consent ot the 
Sheriff, or by consent of the Plaintiff. No contract 
or Bond can confer any power upon a Plaintiff v 
has allowed his debtor to go at large, to retake him 
The writ of execution is satisfied, and he cannot 
issue a second writ of execution for the same cause, 

(he first having been satisfied by the custody of the 


(„) 1 Shower, 174. 

(< ) 0 Term Hep* r »- >* 
(p) 290 (M. 

VI—62 


(/>) 5 Term Rep. 25. 

(,0 2 East. 245. 

( f) Croke Car. 460. 
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body of the Defendant. Neither will the law allow 

X' 

any agreement between the Plaintiff and Defendant 
as to what shall be custody or liberty. No consent 
of parties can make a gaol where there is no gaol. 
The law has defined what shall be lawful custody.— 
[Sir John Patteson: The real question here is, whether 
the Appellant was ever at large. Pie accepts the terms 
to be let out of the gaol, but to remain in the custody 
of the Sheriff. How then can he say he was not in 
custody?]—The Appellant was let out of gaol.—[Sir 
John Patteson: Yes, but in custody, and continued 
so.]—You cannot by agreement alter the character 
of lawful custody. An escape occurs when a Defen¬ 
dant is allowed to be treated otherwise than the writ 
commands. The prisoner’s assent can make no differ¬ 
ence, it merely bars an action of trespass at his in¬ 
stance. Neither is it of importance that the Sheriff’s 
officers were in attendance upon the Appellant ; it was 
no less an escape, as he was let out of gaol. At most 
it was a licence revocable at pleasure ; and even if the 
Court should think that up to the 22nd of August , 
when the Sheriff went to retake the Appellant, there 
was such a consent by him to remain in custody of 
the Sheriff, still when the Appellant’s wife refused to 
let the Sheriff enter the house, the licence was deter¬ 
mined, and from that day, and up to the 3rd of De¬ 
cember , when he was retaken to gaol, he was at large. 
What authority had the Sheriff to retake him after an 
escape? An action would lie against the Sheriff for 
retaking him after the writ of execution was satis¬ 
fied. Atkinson v. Jameson (a), Buxton v. Home ( b ). 
The Judgment of the Court below is unsupported by 

authority. 

(a) 5 Term Rep. 25. (6) 1 Shower, 174. 
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Mr. Wigram, Q. C., Mr. Forsyth , and Mr. Jfjf; 

IF. 77. Melvin, appeared for the East India hainf: 
Company ; blit their Lordships, without call- East 1 h j e NDIA 
ing upon them, delivered judgment, by company. 

The Right Hon. Sir John Patteson: 

Tli is ease comes before their Lordships under 
peculiar circumstances, as, indeed, it came before the 
Court at Bomba,,. Tt should always be remembered 
I hat in all cases we must look at the circumstances of 
the case before us, in order to see whether or not. the 
principles of law are to be strictly applied to the case, 
or whether there can be any relaxation of what are 
supposed to be the strict principles of law. 

A question was argued before the Court of Born- 
bay and has been urged here, as to what will be 
the consequence to the Sheriff upon the question 
of escape ; but really that is not the question m the 
ease There cannot be the slightest doubt thatif 
Lse circumstances had taken place by the autho¬ 
rity- of the Sheriff alone ; if he, upon the representa- 
, Um that the Defendant was suffering very severely 
hl health, had taken upon himself to make this 
relaxation of the imprisonment, and had permitted 
tl,o Defendant, accompanied by ever so many of h.s 
officers to go and reside in a house of his own, 

U woidd have been an escape. There can be no 
qU e Hon at all about it ; and why? Because the 
Sheriff having taken a party in execution under a 
elms a.I satisfaciendum, is bound to keep him m his 
r 1 he cannot of his own authority allow the 

prisoner ’to make a gaol for himself ; he is bound 
to keep him in a,eta at salvo, custodia, m order 
To enforce payment of the debt, and if he relax 
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that arctam custodiani at all, so far the pressure 
to compel the payment of the debt is relaxed also, 
which the Sheriff has no right to do. Upon that 
principle it is, that where the Sheriff had suffered 
a man to go out of gaol, even in the custody of 
one of his officers, or, as in the case of Benson 
v. Button (1 Bos. & Pull. 24), he had suffered him, 
before he was taken to gaol, to go away from the 
lock-up-house in the custody of one of his officers, 
it was held 1o bo an escape. Whether it was going 
at large again, or not, may be quite another question, 
with respect to the mere words “ going at large 
but it constituted an escape so far as the Sheriff was 
concerned, and entitled the Plaintiff, if he thought fit, 
to bring an action against the Sheriff for that escape. 
Formerly he would have recovered the whole amount ; 
latterly the law has been altered, and he would re¬ 
cover damages only: but that is immaterial. 

There is no doubt, therefore, that the Sheriff, of 
his own authority, could not have done this act. 
But then look to the peculiar circumstances of the 
case. The Plaintiff in any case, in order to be barred 
from continuing his execution, and from having the 
benefit of his judgment, must voluntarily discharge 
the Defendant out of custody. If lie does discharge 
him out of custody, I agree that if it be only foi a 
week, he cannot, by any agreement which he may 
have made with the Defendant, afterwards retake him, 
although the Defendant may possibly have agreed 
that, if he does not pay the money within a week, he 
shall be retaken. That is decided law. 

But the question in this case really is, whether or 
not the Plaintiffs ever did consent to discharge, and 
over did discharge, the Defendant out of custody. 
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Now, supposing that tlie Defendant was in a bad state 
of health, as it is said he was, and supposing that it had Haines 
arisen from his confinement in the prison, and that he 
had applied to the Supreme Court at Bombay, from company. 
which this execution issued, for a rule of Court, to be 
allowed to be taken from the prison and put into some 
other place, and there kept by a Sheriff’s officer, and 
that for the sake of saving his life, or for the bene t 
of his' health, the Court had thought fit to grant that 

r i "t: ::: s - 

r - ( 

he would then still have been in the custody ot the 

!;;;; “io,. r:r X ,« r «.. ~ • 

It is said that the Defendant did not solicit it It 
t rue he did not solicit it, but it was done. ^ e have 
I, 1 ; account of the Plaintiffs, upon the representation 
of the medical officer, impdring into the state ot the 
Defendant’s health. What then did they dot they 
wrote a letter to the Sheriff, and they say that in con¬ 
sequence of the state of the Defendant s health, a 
temporary release from confinement in tl.e gaol . sclt 
is essentially necessary, and that ” Government is 
..leased to permit him temporarily to reside outside 
!fie <mol, under such surveillance as may prove as 
Li,He irksome as possible to the prisoner, while con¬ 
sistent with its perfect efficiency.” What does that 

The perfect efficiency of keeping him in 

cuslodv ; it cannot mean anything else by possibility. 

Then what is the letter to the Superintendent of the 
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1856 . Police? Why, it recites that same thing ; that the 
Defendant has been allowed to be so under surveil- 
T ”‘ e lance, and directs him also to take care that he does 
East India not „ 0 ou t of the Island. This is communicated 

COMPANY. 0 , , ,, . •, ^ i 

to the Defendant, who verbally agrees to it, ana 
expresses his willingness to avail himself of that 
permission. But not only that, he actually writes 
a letter to the Sheriff, in these words:—“ Sir, I 
shall be grateful for any change, and the considera¬ 
tion for my health is indeed most welcome.” Then 
he goes out of the gaol with a Sheriff's officer. 
Now, really, can there be a doubt but that the object 
of the Plaintiff's was, in consequence of the state of 
his health, a kindness towards the Defendant? Their, 
object was to keep the judgment and the writ of 
capias ad satisfaciendum still on foot, and to keep 
the Defendant in the actual custody of the Sheriff. 
. A place where his health might be re-established, 

was constituted a special prison tor that purpose, by 
consent as it were. The Defendant agrees to that, 
and is thankful for it. Then, surely, he must be 
estopped, (it is a sort of estoppel,) from saying that 
the custody in which he then was, was not the cus¬ 
tody of the Sheriff, when both parties intended it to 
be so, and that in point of law such custody should 
be treated as the custody of the Sheriff. 

There have been some cases lately, in which a 
question has been raised whether the party has 
been estopped from taking advantage of any irregu¬ 
larity, even the non-compliance with an Act of 
Parliament. There was one case before the Court 
of Queen’s Bench very lately, in which the doctrine 
was carried to a very considerable extent, and yet 
I think not further than it may be carried in the 
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present instance. I allude to Tyerman v. Smith 
(25 Law Journ. Q. B. 359), in which the case had Haines 


The 


been referred under the compulsory powers of the 

- ^ «- c rPL EASX .INDIA 

Statute, 17th and 18th Viet.,. e. 12o, sec. 15. lhe cumpanv. 
award was not made within three months, and the 
time was not enlarged by the Court, or a Judge, as it 
ought to have been, or by the written consent of the 
parties ; but both parties having gone before the arbi¬ 
trator after the time had elapsed, it was held that the 
party against whom judgment had been signed upon 
the award was estopped from taking advantage of the 
non-compliance with the Statute. In another case, 

Andrews v. Elliott (25 Law Journ. Q. B. 1). There, 
under the Common Law Procedure Act, the parties 
chose to refer it to a Judge and not to a jury, but 
that, according to the Act of Parliament, ought to 
have been done by a written consent. It was not 
done by written consent, but the Court said, that 
having chosen to act upon the oral consent, the party 
was precluded from taking advantage of the want of 
a written consent. So here this Defendant must be 
precluded from saying that he was not m the custody 
of the Sheriff, where lie intended to be, and where 
the Respondents intended him to be all along, Unless 
there be any strict rule of law which prevents Ins 

being so considered. 

Now, with regard to the observations respecting 
what took place on the 22nd of August. On that day, 
it seems that there was an order on the part ot the 
Government that the Defendant should be taken 
back to prison, and the Sheriff’s officer goes to the 
house where he is, for the purpose of taking him 
to prison; because the contention is, that 

he was always in the custody of the Sheriff. In 
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the case oil the part of the Appellant, it is stated 
that his wife resisted it, and told the Deputy- 
Sheriff that her husband was not legally in cus- 
'cu m p any* tody. The Respondents in their case state that his 

wife alleged her husband to be in a very bad state 
of health indeed, and that it would be very dan¬ 
gerous to remove him ; and that she did not allege 
that he did not consider himself to be in the custody of 
the Sheriff at all. The Deputy-Sheriff, on account of 
what he considered to be the state of the Defendant’s 
health, did not act upon the order, and remained 
quiet. The Sheriff’s officers, however, still continued 
about the premises just the same as before ; they 
never had notice to retire, or were warned off, or told 
to go about their business by the Defendant, but he 
continued in this house with these officers until the 
3rd of December, and then lie was taken back to the 
gaol. Then it is said, that it may be considered 

that on the 22nd of August the Appellant revoked his 
consent, and that from that time he had a right to say 
that he was at large. But it is to be observed, that 
the custody, such as it was, remained just the same 
after the 22nd of August, until the 3rd of December, 
when* he was taken back to gaol, and that there was 
no voluntary escape permitted by the Sheriff. It was 
not the intention of the Sheriff to let him go, or that 
he was to be in any different kind of situation from 
what he was before, nor was it the intention of the 
Respondents, nor, as far as 1 know, the intention of 
the Appellant ; therefore, he was so detained from 
the iirst to the last under this agreement. 


1856. 
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It is said that if parties can make such an arrange¬ 
ment as this, to substitute one place of imprisonment 
for another, the Sheriff will be placed in a very unfor- 


ON APPEAL FROM THE EAST INDIES. 


487 


tunate situation, and may be liable for an escape in a . l856 : 

very different manner, and under very different cir- Haines 

• ^ * 

cumstances from what he would be if the prisoner The 

East India 

continued in the gaol itself ; and that is very true. If Company. 
the Sheriff had it communicated to him by the Plain¬ 
tiffs that they were inclined to grant this indulgence 
to the prisoner, and that he might go to another house 
in the custody of the Sheriff’s officers, I am not pre¬ 
pared to state that the Sheriff might not say, “ I will 
not do any such thing ; I have him here under a 
capias ad satisfaciendum, and unless you have a rule 
of Court for that purpose, I shall not consent to any 
such thing, because I cannot have the same strict 
custody over the party, and the means of keeping him 
in custody in another house (at this substituted prison 
as it were) that I have when he is in gaol, and, there- 
fore 1 will not consent to anything of the sort ; rf 
“ ’ mean to take him, discharge Urn ; you Have 

authority to do it yoor.oli, and take h.„ yonrsett j 

“ ve Lthing to do with it.” Still the Sheriff may 

consent to do it ; and here the Sheriff did consent to 

Jo it ; and all parties consented to it. I “PP ielie " d 

that the Sheriff, when the Defendant was m this pi- 

v . Ue house with his officers about him, might be Uab 

to an action for escape, if it appeared that he had not 

used proper care, if he had removed his peons, or 

had employed person. who had not taken .„ata.n 

care to prevent the prisoner from escaping. Stiff 

would be, under all circumstances, for a jury to con- 

• 1 ether being in some measure instrumental 

sider wiietner, oe & . , +Vlo cihpriff 

in it a Plaintiff ought to recover against the Sheri 
all i it would be a mention of fact to be decided 
under all the circumstances of the case. 


VI—63 
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Now, really, under all these circumstances, the 
authorities which have been cited do not appear to 
bear distinctly (I do not mean to say that they do 
not bear indirectly) upon the case in question, and 
I feel that the Chief Justice at Bombay was perfectly 
right in saying that he had not been able to find 
any authority for saying distinctly, whether there 
could be such an arrangement as this or not. In 
his judgment he says:—“I have not, however, been 
able to find any case in which it has been actually 
decided that the Plaintiff may relax the rigour of im¬ 
prisonment, without thereby entitling the Defendant 
to his discharge. In the absence of authority, there¬ 
fore, we must be guided by the general principles of 
the law (a).” It is perfectly true that there is no case, 
as far as I know, which goes to this particular point ; 
but there is nothing to show that it is contrary to 
any principles of law that the creditor and the debtor 
may agree. The creditor may, under certain circum¬ 
stances, or if he feels it to be really material and im¬ 
portant to the debtor, change the place of imprison¬ 
ment, and relax somewhat the rigour of imprison¬ 
ment, without discharging the debtor from his debt, 
it clearly not being the meaning of either party that * 
any such discharge should take place. 

I should observe, that this opinion must not be 
taken to go the length of supposing that it would be 
possible, for instance, for a Plaintiff to say to a Defen¬ 
dant, “ Oh, you may go about just where you please, 
but it shall be considered that you are in custody 
because that would be a fallacy and an absurdity: but 
here was an actual removal from the gaol to a 
private house, and an actual custody of some sort 


(a) Ante, p. 475. 
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continuing, which was intended to continue as a 
bona fide custody, as far as we can judge from all 
the circumstances of the case. 

Under these circumstances, we think that the judg¬ 
ment of the Court below is correct ; that there is a dis¬ 
tinction between the duty of the Sheriff to keep a man 
in arcta et salva custodia , and the question, whether 
or not any acts of the Plaintiffs have been such as 
to discharge the Defendant. They are totally dif¬ 
ferent questions, and here there is clearly no intention 
to discharge the Defendant ; tlier is no act done 
by the Plaintiffs which, in point of law, necessarily 
operates to that effect. It was not the intention of 
either party that he should be discharged ; it was 
a matter of indulgence and kindness to him, and 
certainly he does not appear to have made a very 
grateful return for it. However, if in point of strict 
Taw he is entitled to be discharged, the law must 
take its course, whether he is grateful or not grateful, 
or whether it is a gracious proceeding on his part 
or not. There is, however, nothing in law to prevent 
this from being clearly a continuing custody of the 
Sheriff by the arrangement of the parties, and, there¬ 
fore, we think that this appeal must be dismissed, 
and of course dismissed with costs. 

The Lords of the Committee, will, therefore, humbly 
recommend as their opinion to Her Majesty, that the 
judgment of the Supreme Court of Judicature at 
Bombay, of the 3rd of January , 1856, ought to be 
affirmed," and this appeal dismissed with costs. 


1856. 


Haines 

v. 

The 

East India 
Company. 


K K 
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9th May, 
i«S7- 


Peter Clarkson Reed ------ Appellant, 

0 

AND 

Sreemutty Gourmoney Dabee - - - Respondent * 

On appeal from the Supreme Court at Calcutta. 

Security bond agreeing to abide by result of appeal—Abandonment 
of appeal by compromise—Discharge of security. 

Recognizance entered into to abide the determination of an appeal 
vacated upon petition of the Appellant upon the abandonment of the 
appeal. 

In this case leave to appeal had been granted by the 
Judicial Committee upon terms of lodging in the 
Council Office a certificate of recognizance, under a 
penalty of £500, before one of the Barons of the Ex¬ 
chequer conditioned upon the determination .of the 
appeal. These terms were complied with ; but the 
parties having compromised, the appeal was not fur¬ 
ther prosecuted The Appellant now presented a 
petition, praying that the Order granting leave to 
appeal be dismissed, and the recognizance vacated. 

Mr. Elderton, in support of the petition. 

Their Lordships rescinded the Order granting leave 
to appeal, and discharged the recognizance entered 
into on behalf of the Appellant. The Appellant to 
apply upon a certificate from the Council Office to 
the Court of Exchequer to vacate the recognizance. 

♦Present: Members of the Judicial Committee, —The Right 
Hon. Lord Wensleydale, the Right Hon. Dr. Lushington, the Right 
Hon. Sir Edward Ryan, and the Right Hon. Sir John Dodson. 
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RaNEK IIuiSItOSOONDHEE DeBIAH 


Appellant, 


AND 


Rajah Phan Kisiien Sing 


Respondent. 


On appeal from the Sudder Dewanny Adaivlut, Bengal. 

Appeal to Priri/ Council — Non-prosecution — Abandonment — Perfora¬ 
tion —Co n d it i o ns. 

Tn eivcunistancos showing conflicting and opposite decisions by the 
Sudder Court upon tlio same question at issue, between the same parties, 
on appeal treated under the Statute, 8tli & 9tli Piet., c. 30, sec. 2, as 
abandoned for non-prosecution, was restored upon terms of paying costs 
«*>iid undertaking to lodge cases forthwith, and to lodge security or a Bond 
in England to the amount of 500/. 

Where an appeal has been treated as abandoned by Statute, 8th & 9th 
T r 30 sec 2. their Lordships have no power to grant leave to institute 
a „ew appeal: only a discretion to allow the original appeal to be restored. 

TThis was a petition to restore, or, in the alterna- 
five, to admit a fresh appeal, which had been treated 
as abandoned, under Statute, 8th & 9th Viet., c. 30, 
sec. 2, for non-prosecution within two years. The 
petition stated that leave to appeal to England had 
been granted by tlie Sudder Court on the 18th of 
January, 1848, and that the transcript of the pro¬ 
ceedings arrived and was registered at the Council 
Office on the 7th of November, 1850. That an agent 
l,ad been appointed in England in the month of May, 
1852, and that the agent attended at the Council 
Office on the 24th of that month, with a view of 
proceeding with the appeal, and was informed that 
the Respondent had appointed agents in this country 
on his behalf, and that he immediately put himself in 
communication with them to join with him in paying 
half the expense of printing, when the Respondent s 
agents informed him that they had no remittances 

•Present: Members of the Judicial Committee,— The Right 

.. Wensleydule, the Right Hon. Dr. Lushmgton, the Right 

Son Sh Edward Ryan,’ and the Right Hon. Sir John Dodson. 

kk2 


Qth May, 

1857. 
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l8 57- from India to enable them to do so, blit promised to 
ranee hur- join when they received sufficient remittances. That 
R< dree the Appellant’s agent in consequence delayed taldng 
de bi ah a CO py G f th e transcript proceedings till the 3rd of 

RA rishen AN Februai'y, 1853. That the Sudder Dewanny Adawlut 
Sing. of Bengal, on the 12th of May, 1856, in • another 
suit in which the same question was raised between 
the same parties, had held, regarding the family usage 
as to the division of the Raj in dispute, directly in 
opposition to their decree made in the suit now ap¬ 
pealed. That on learning the result of this decision, 
the Appellant’s agent prepared the transcript for 
printing in the month of January, 1857, when he 
became aware for the first time, that on the 24th of 
December previously, the appeal had been treated as 
abandoned within the provisions of the Statute, 8th 
& 9th Viet., c. 30, sec. 2. That the Appellant was 
desirous of prosecuting the appeal and bringing the 
same to a hearing, and that the delay was caused by 
no wilful intention, and the Petitioner prayed that the 
appeal might be restored or that special leave to appeal 
against the judgment of the Sudder Dewanny Adawlut 
might be allowed to the Appellant. 


Mr. Wigram, Q. 0., in support of the petition, 

Asked for an order for special leave to appeal.—[The 
Right Hon. Dr. Lushington: I very much doubt if 
the appeal is not lost, under the Statute, 8th & 9th 
Viet., c. 30, sec. 2, or that it can have been intended 
that their Lordships should have power to grant leave 
to institute a new appeal. It is a question of great 
difficulty. The real question is one of restoration, 
not of granting leave to appeal.] The object of that 
Statute was to remedy the mischief which existed 
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of allowing: appeals to stand over for an indefinite . l85 7 : 
time. It is an inherent right in the Crown to Ranee hur- 
permit appeals at any time.— [The Right Hon. Lord dree 

Wensleyddle : The Statute meant that the appeal E ® IAH 

should be finally put an end to, not that there RA ,ft s “ ££ AN 
should be a fresh power to appeal.] SlNG * 


Mr. Leith opposed, 

Submitting that conditions ought to be imposed, if 
the application was granted, for the due prosecution 

of the appeal. 

The Right Hon. Dr. Lushington : 

Their Lordships, under the very peculiar circum¬ 
stances of this case, are inclined to allow leave to be 
o-iven for the purpose of prosecuting this appeal. 
But their Lordships wish it to be distinctly under¬ 
stood that it is the very peculiar facts attending this 
case which induce their Lordships to come to this 
conclusion. It appears upon the petition of the Ap¬ 
pellant that there have been two opposite decisions in 
India upon what it seems must be considered sub- 
stantinllv the same question ; and it might be pro¬ 
ductive of very great inconvenience, and would cer¬ 
tainly not be very creditable to the law as administered 
in India, if such two conflicting decisions were allowed 
to stand. Their Lordships greatly lament the delay 
which has taken place upon the present occasion and 
■tainlv in many respects, it appears to be utter y 
unjustifiable ; but. for the reasons I have stated, their 
Lordships are inclined to adopt the course of allow¬ 
ing the appeal to be restored. It must, however, 
he understood that the costs of this application must 
be paid bv the Appellant, and security given here 
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i 8 57 - to the amount of 500?., or a Bond in such terms as 
ranekhur- their Lordships shall think fit to prescribe, and the 
dree Appellant must also print and lodge his case without 

DEBIAH J ! 

2 ,. delay. 

Rajah pran 

™ Mr. Wigram: Will the Court allow a re-deposit in 

India, or, if it should he found that the deposit 
remains in Court in India, will fresh security be 
required here? 


Dr. Lushington : Security must be entered into 
here for 500?., or a Bond to secure that amount. 


John Cockrane - -- -- -- - Appellant, 

v AND • 

Hurrosoondurri Debia and others - - Respondents * 

On appeal from the Sudder Dewamiy Adaivlut, Bengal . 


Fraudulent preference—Transfer by executor to legatee as security for 
debt due to the estate of the deceased—Parties husband and wife — Insol¬ 
vency of transferor\—Suit by official assignee—Burden of proof — Posses¬ 
sion by transferee for more than twelve yea>rs before suit—If adverse. 

C., a Hindoo, by his Will appointed G. and others executors, and thereby 
gave and devised the residue of his estate to his daughter, H., the wife of 
G. All the executors proved, but G. alone acted in the trusts of the Will. 
G., being largely indebted to C. ’s estate, by deed in 1831, conveyed to JR. 
part of C.’s real estate as security for his debt. In 1833, G. was declared 

2 nd, 3 rd, & The question in this case was, whether the principal 
1857. ” Respondent having been in uninterrupted possession 


* Present: Members of the Judicial Committee ,—The Right 
Hon. T. Pemberton Leigh, the Right Hon. the Lord Justice Knight 
Bruce, the Right Hon. Sir Edward Ryan, the Right Hon. the Lord 
Justice Turner, the Right Hon. Sir John Patteson, and the Right 
Hon. Sir William H. Maule. 

Assessor ,—The Right Hon. Sir LaAvrence Peel. 
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insolvent under the Statute, 9th Geo. IV., e. 73. 21. entered into possession 

of the property so conveyed to her, and continued to hold the same un¬ 
interruptedly till the institution of a suit by the Official Assignee of the 
Insolvent Court, a period of twenty-two years. Held, in the absence of any 
proof of fraud in the transaction of 1831, or unfairness against H. in 
obtaining possession, so as to bring the case within the exception in cl. 1, 
sec. 3, of Ben. Reg. IT. of 1805, that the possession by H. for move than 
twelve years was, by Ben. Reg. TIT. of 1793, sec. 14, a bar to the suit. 

of a Talook, named Durpapoor, the property in dispute, 
under a conveyance, for more than twelve years before 
the institution of the suit, the claim of the Appellant 
was not barred by lieu. Reg. III., of 1793, sec. 14 ; or 
whether she had obtained fraudulent possession under 
a collusive conveyance, so as to bring' the case within 
the exception to that bar provided for by Ben. Reg. 
IT., of 1805, sec. 3, cl. 1. 

The facts of the case were as follow:— 


On the 1st December. 1824, Govreechurn Bandopad- 
h i /a the husband of the Respondent, Hurrosoondurri 
J)ebia borrowed of Doorpachurn ChuckerbntU,, her 
father, the sum of Rs. 18,500, and gave his Bond 
to secure the repayment thereof, together with interest 
thereon at six per cent, per annum. On the 3rd July, 
1825, Churl; rbutty died, possessed of real and per¬ 
sonal estate and property to a large amount, having 
first made a Will, whereof he appointed Gouree- 
churn and Bissonanth Unity Loll, and Obhoychurn 
Band’opadhya, executors. By his Will he appointed 
(he Respondent his residuary devisee and legatee. 
Goureerhurn and Bhsouanth proved the Will, and 
obtained probate from the Supreme Court at Cal¬ 
cutta. and thereupon took upon themselves the 
burden of the execution of the trusts thereof ; but 
Goureerhurn alone acted in the management as exe- 

cutor. 


1857. 

COCKRANK 
V. 

Hurro- 

SOONDURRl 

DEBIA. 


VI -64 
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18.1 7 - 

v._ ^ y 

COCKKANF, 

V. 

Hurro- 

SOONDURRl 

Debia. 


On t-lie 7tli November, 1826, Goureechurn and Bis- 
sonant h , as such executors, filed in the Supreme 
Court at Calcutta an inventory of the goods, &c., 
which came to their hands as executors, and in that 
inventory the Bond of Goureechurn was entered as 
belonging to the estate of the Testator. On the 1st 
November, 1829, an account was made up by the 
executors, of the sum due on this Bond for principal 
and interest, which amounted to the sum of Rs. 18,500 ; 
whereupon Goureechurn executed another Bond in 
substitution of the first, for that sum. 

Tn the beginning of January , 1831, on an account 
being taken of what was then due from Goureechurn , 
as debtor and acting executor to the estate of Chucker- 
butty , it was found that Rs. 47,000 was the aggregate 
amount due, when it was arranged that Goureechurn 
should mortgage a portion of the real estate to secure 
the due payment of such sum of Rs. 47,000. There¬ 
upon indentures of lease and release in fee in the 
English form and language, dated the 13th and 14th 
January , 1831, were drawn and prepared by Bird , then 
an attorney of the Supreme Court at Calcutta (since 
deceased), which deeds were executed and delivered 
to the principal Respondent by Goureechurn. By the 
release, in consideration of the sum of Rs. 47,000, 
mentioned therein, the Tal-ooks of Doorlae and Door 
gay ore (the subject of the suit), and other property 
attached thereto, were conveyed, released and assured 
to the Respondent and her heirs. The Respondent 
contemporaneously, to render the same a conditional 
and not an absolute conveyance, executed to Gouree¬ 
churn certain articles of agreement bearing even date 
with indenture of release, whereby it was provided 
that the Respondent should not, within the space of 
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five years from the date thereof, convey or part with ,Ss7 \ 
the possession of the Talooks and premises, or en- cockrane 

V . 

cumber the same, or any part thereof, but hold and hukro- 
possess the same merely as by way of a collateral a f k ' 

security for the sum of Rs. 47,000, and interest. 

In (he month of April, in the same year, Gouree- 
chitrn, on the request of the Respondent, determined 
to raise the sum of Rs. 20,000, in order to pay off a 
portion of the sum of Rs. 47,000, still due to her. 

This sum was obtained as a loan from one Radakissen 
Bi/sack, and a mortgage of part of the estate of 
Chuclcrbutty made (o him ; and in order to effect 
this (he Respondent, on the 20th April, 1831, executed 
a reconveyance to Gotirpechum of the whole of the 
estate previously conveyed to her, on the understand¬ 
ing- that Goureechurn would immediately execute to 
the Respondent another deed of mortgage for the 
sum of Rs. 27,000, the balance which would remain 
due on the debt of Rs. 47,000, after paying to her 
the sum of Rs. 20,000 ; and on the 29th of the same 
month, Gourecclnirn executed indentures of lease and 
release bv way of mortgage, whereby he conveyed to 
the Respondent the Talooks of Doorlae and Door- 
yaporP, subject to a proviso for redemption on pay¬ 
ment by Goureechuni or his heirs, executors, or ad¬ 
ministrators, of the sum of Rs. 27,000, with interest. 

And for the further security, Goureechvrn contempo¬ 
raneously executed a Bond, with a warrant of attorney 
to confess judgment thereon, in the penal sum of Rs. 

54,000, conditioned for the payment of such sum of 

Rs. 27,000. 

Default was made by Goureecliurn in the payment 
of the last-mentioned sum and interest, on the 30th 
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1857 . of April, 1832, whereupon the Respondent took pos- 
cockkank session of the Talooh of Doorgapore alone, which 
hurro- had become forfeited under the terms of the inden- 
S °debia RRI ture of release and mortgage, Goureechurn having 

surreptitiously sold the other Talooh, Doorlae ; and, 
being unable to redeem the Taloolc of Doorgapore, 
conveyed the equity of redemption in respect to 
that Talooh, to the Respondent, in Benamee (or 
trust), in the name of one Nihnoney Mutty Loll, for 
the sum of Rs. 8,000, as the estimated value of such 
interest, and it was then agreed that such sum should 
be credited to Goureechurn by the Respondent in 
account. The Respondent, after obtaining possession, 
paid the Government revenue. 

On the 21st of December, 1833, Goureechurn was 
declared insolvent, under the Statute, 9th Geo. IV., 
c. 73. In the Schedule the sum of Rs. 20,000 was 
stated as the balance of principal due on the Bond 
of the 30th of April, 1831, and the balance was 
entered as a debt due from Goureechurn to the estate 
of Chuckerbutty. 

Goureechurn died in the year 1834, leaving the 
other Respondents his heirs. Amongst other children, 
lie left a son called Obhoy churn, who was indebted to 
Messrs. Mach III op, Stewart & Co., of Calcutta, in 
a large sum of money ; who obtained a judgment 
against him, under which a writ of sequestration 
issued against the Talooh in question, then in the 
possession of the first Respondent, which was, on 
the 7th of January, 1846, seized by Messrs. Mac - 
hillop & Co., who insisted that the conveyance 
to Nilmoney was “ Benamee ” for Obhoy churn, their 
debtor, or that, at all events, he had some bene- 
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ficial interest in it. Upon this the Respondent, Hurro- i8 57 - 
soondurri Debia, claimed the property under the pur- ccckrane 

V. 

chase ; and as there were other properties similarly hurro 

. SOONDURRI 

situated, Messrs. Mackillop <& Co. filed a Bill m the dlma. 
Supreme Court at Calcutta , against Hurro soondurri 
Debia for the purpose of setting aside her claim to 
and possession of this and the other properties, and 
of enforcing their own claim, as being the property 
of Ob ho 2 /churn. In this suit the Respondent, Hur- 

rosoondurri Debia, claimed the property in question 
under the bill of sale to Nihnoney Mutty Doll , al¬ 
leging that she was the real purchaser on that 
occasion, and that the conveyance was made to 
him “ Benamee ” for her. In support of this case 
she produced, and put in evidence, and relied upon 
the absolute conveyance, by her husband, to her ot 


the 13th and 14th January , 1831, which included 

the' Talook Doorbae , as well as other property, and 
another conveyance to her, dated the 29th and 30tli 


A pril following, by 
Rs. 27,000, and the 
collateral security. 


way of mortgage for securing 
Bond of even date by way of 
The release of the 14th January , 


1831, purported to be in consideration of a sum 

of Rs. 47,000, due from the Insolvent to the estate 
of Chuckerbutty, the father of the Respondent, Hur- 
rosoondurri Debia , and of whom she was the heiress 
and residuary legatee ; but, although she was only 
tenant for life of the residuary estate bequeathed 
by the Will, the conveyance to her was in fee. To 
account for the second conveyance, and the omission 
in it of the other Talook, a reconveyance to Gouree- 
rhurn of the whole property was recited, alleged to 
bear date the 28th and 29th April, 1831, and to have 
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been in consideration of the payment to Hurrosoon- 
durri Delia of the sum of Rs. 20,000, which it was 
alleged was borrowed by Goureechurn of Radakissen 
Bysack, for that purpose ; but this reconveyance 
was not produced, nor was there any evidence which 
it was alleged could be relied upon, to show that any 
such transaction took place. Messrs. Mackillop, 
Stewart & Co. contested the .Respondent’s title to 
the estate, and thereupon the Supreme Court di¬ 
rected an issue in effect to try the validity of it. 
Upon the trial of the issue, evidence was gone into 
on both sides. The Supreme Court, upon the hear¬ 
ing of the issues, found that the deeds upon which 
the Respondent relied were collusive, and not in¬ 
tended to be acted upon, and that the conveyance to 
Nilvioney was intended to screen the properly from 
the Insolvent’s creditors ; and, in the absence of his 
assignee, who was no party to the suit, the insolvency 
not appearing upon the proceedings, they found that 
the bar interposed in Hurrosoondurri Delia's favour, 
being removed, the Taiouk was to be treated as the 
estate of the insolvent, descendible to his sons ; and 
in accordance with this linding {Goureechurn's insol¬ 
vency having in the meantime been brought before 
the Court), judgment was afterwards given in favour 
of the Plaintiffs, and, as the Court assumed that 
there was a case of fraud made out against t|ie 
Respondent, she was condemned in costs. A sal© 
took place under a writ of sequestration, and Mac¬ 
kenzie, as one of the firm of Messrs. Mackillop, 
Stewart, & Co., bought the Talook of the Appellant, 
the official assignee, for Rs. 400, on account of his 
firm ; but being unsuccessful in a suit to obtain 
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possession as purchaser under that title, the Appel¬ 
lant, at the instance of Messrs. Mackillop & Co., on 
the 29th August, 1853, instituted a suit for posses¬ 
sion, in he nature of an action of ejectment, in 
the Z ill ah Court of the Twenty-four Pergunnahs, 
claiming the Talook in question as a concealed 
possession of the Insolvent, and making the widow 
the chief Respondent, and the sons of Goureechurn, 
except Obhoy churn. Defendants. The Appellant in 
his plaint alleged in substance the facts above stated, 
and relied upon the judgment of the Supreme Court. 
He charged that the possession of the Respondent 
had been acquired and held by iraud, and that he was 
entitled to maintain the suit within twelve years from 
the date of the judgment of the Supreme Court when 
the fraud was discovered ; and, at all events, he was 
so entitled under sec. 3, Pen. Reg. II. of 1805, by 
which the ordinary limitation of twelve years is de¬ 
clared not to be applicable to claims where possession 
had been acquired by violence, fraud, or any other 
unjust and dishonest means. 

The Respondents, in their answers, took various 
objections to the right of the Plaintiff to sue as 
assignee - but the substantial defences wereFirst, 
that the suit was barred by the lapse of twelve years 
from the accruer of the cause of action, under sec. 
14, Ben. Reg. ///. 1793, and was not within sec. 3, of 
Ben Reg. II. of 1805 ; and, second, the Respondent 

Hurrosoondurri Delia’s title and possessions as pur¬ 
chaser under the circumstances above detailed: and 
the Respondents alleged that the judgment of the 
Supreme Court was not binding upon them, upon 
the ground that the Zillah Court had an original 
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,8 S7 . jurisdiction of its own ; and insisted that Hurrosoon- 
cockrane durri Debia received possession from Goureechurn at 
Hierro- the time of the transaction in question, and had re- 
soondurri tained suc li possession ever since. 

Deb IA * 

Amongst other evidence given by the Plaintiff, he 
put in authenticated copies oi the judgments and 
orders of the Supreme Court in the former suit ; and 
he also put in the Bengal llurkaru, of the 22nd May , 
and 18th of July, 1848, and 10th of January, 1849, 
containing reports of the judgments of the Court, the 
correctness of which he proved by the certificate of 
Sir Lawrence Peel, the Chief Justice, and also by the 
evidence of Mr. Clarke. These printed reports were 
rejected as evidence by the Zillah Judge, and by the 
majority of the Judges in the Sudder Court, but were 
allowed to be referred to as evidence, saving all just 

exceptions. 

On the 13th of April, 1854, the Zillah Judge gave 
judgment in the Respondents’ favour, holding that no 
fraud was proved against the Respondents, and that 
the case did not come within Reg. II. of 1805, sec. 
3, and he dismissed the suit with costs. 

Against this decision the Appellant appealed to 
the Sudder Deivanny Adawlut, on the grounds of 
the rejection of evidence, and also that the decision 
was opposed to the facts and merits of the case ; 
on the 16th of April, 1855, the appeal came on to be 
heard before the Sudder Court, consisting of Mr. A. 
Dick, Sir Robert Barloiv, and Mr. J. B. Colvin . 
Upon the merits, Mr. Dick held that no sufficient 
case of fraud had been shown. Sir Robert Bailow 
and Mr. Colvin were of the contrary opinion upon 
this point ; but the latter held that Tarineychurn and 
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the other heirs of Goureechurn had been in possession 
for twelve years without fraud ; therefore, on this 
point, although there had been fraud (by which he 
& held them not bound) on the part of their ancestor 
Goureechurn, Mr. Colvin, differing with Mr. Dick in 
liis reasonings, concurred with him in the result, 
which was, that the appeal should be dismissed with 
costs, and which was accordingly done. Sir Robert 
Barloiv dissented from this judgment, and gave his 
opinion in favour of the Appellant. The majority 
of the Judges being in favour of the affirmance of 
the Z ill ah Court’s decree, a decree was accordingly 
passed affirming that decree. The present appeal 
was brought from that decree. 

Mr. R. Palmer, Q. C., and Mr. W. Field, for the 
Appellant, 

Insisted that there was sufficient evidence of fraud 
to take the case out of the operation ol Ren. Keg. III. 

of 1793, sec. 14. 

Mr. Wig rain, Q.C., and Mr. Leith, for the prin¬ 
cipal Respondent, Ilurrosoondurri Debia, 

Submitted that the onus of proof lay upon the 
Appellant to show that it was a collusive transaction 
for the purpose of defeating Goureechurn’s creditors, 
which he had failed to do, and that, therefore, he had 
not brought the case within the provisions of Ben. 
Be-. II. of 1805, sec. 3, cl. i. ; and that as the Re¬ 
spondent had held cpiiet and unmolested possession 
lor more than twelve years before any claim thereto 
was preferred in a competent Court, under a title she 
believed just and valid, the suit was barred by Ben. 
Beg. Ill- of 1793, sec. 14. 

VI—65 
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1857 . 

COCKRANE 

v. 

Hurro- 

SOONDURRl 

DEB1A. 


The cases cited were, 

Upon the question of limitation, Sheikh Imdad 
Ali v. Mussumat Kootby Begum (a), Rajah Dundial 
Sing v. Rajah Anund Kishwur Sing {b), Ruthur Mun- 
nee Dassea v. Shunkuree Dassea ( c ). 

Whether it was a Benamee transaction, Gopeekrist 
Gosain v. Gungapersaud Gosain (d). 

Upon the effect of the transaction between the 
Appellant and Mackenzie , whether it amounted to 
champerty and maintenance, Ram Gliolam Sing v. 
Keerut Sing (e), Harrington v. Long (/). 

That the consideration for the deed of 1831, being 
to secure a debt, was good, Cadogan v. Kennett ( g), 

Tivyne’s Case (h). 

Upon the admissibility of the printed newspaper 
report of the Supreme Court’s judgment in evi¬ 
dence, Maha Raja Dheeraj Rajah Mahatab Chund 
Bahadoor v. The Government of Bengal (i); and whe¬ 
ther that judgment operated as an estoppel, Jones v. 
Bow (j), Starkie “ On Evidence,” p. 323 (4th Edit.), 
and 1 Phillips & Arnold “ On Evidence,” p. 7. 

At the conclusion of the arguments, judgment was 
pronounced by 

The Right Hon. Lord Justice Knight Bruce. 

After stating the pleadings and proceedings in the 
suit, The Lord Chief Justice proceeded: In this case 
the possession of the first Respondent being, in form 

(a) 3 Moore’s Ind. App. Cases, 1. (b) 2 Moore’s Ind. App. Cases, 482. 
(c) 6 Sud. Dew. Adaw. Rep. 136. 
id) 6 Moore’s Ind. App. Cases, 53. 

<6>) 4 Sud. Dew. Adaw. Rep. 12. (/) 2 Myl. & Keen, 590. 

(o) 2 Cowper, 432. (70 3 Co. Rep. 8. 

(t) 4 Moore’s Ind. App. Cases, 509.(j) Holt’s Rep. 285. 
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as well as effect, admitted, the first question for deci- 
sion is, as to the manner in which such possession cockrane 
originated, and the character of that possession. The hurro- 
account she gives ot the matter is this: She was the debia. 
daughter of a Banian named Chuckerbutty , who appears 
to have died possessed of considerable wealth. He made 
a Will, by which, after giving certain legacies, he gave 
a life interest in the residue of his property to her. 
Unfortunately, he appointed her husband, Goureechurn, 
one of his executors, and, therefore, substantially her 
trustee, and he seems to have been the sole acting ex¬ 
ecutor. Goureechurn appears to have possessed him¬ 
self of considerable assets of the Testator, indepen¬ 
dently of Ids own Bond for Bs. 18,500, upon which it 
is clearly in evidence he was indebted to the Testator. 

The exact amount of his debt to the Testator’s estate 
may be matter of fair contention, but it was consider¬ 
able ■ and that it must in any event have exceeded 

The amount of Bs. 20,000 is a matter upon which 
1 man upon the materials before their 

U ° iT can possibly doubt. In this state of things 
Lordships, oue ol - great formality, was prepared 

fn The U English form. In one sense it may be said to 
have been in the shape of an absolute conveyance ; but 
takin° the whole transaction together, their Lordships 
see u pon the face of it, that it was intended only as a 
tv By it several portions of the landed estate 

1 C Goureechurn, including the Talc ok in question, were, 
t consideration of a debt of Bs. 47,000, stated to be 

ZZTZSZ trust for the benefit of any parties 

. mivht be entitled to the estate, but, singularly 

who m 0 ht ^ w . fe herselt) who was the tenant for 

r” OU tf’ the residue. It seems remarkable that the 
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instrument should have been prepared in such a 
shape by Messrs. Collier & Bird, who are described, 
and no doubt accurately, as highly respectable solici¬ 
tors at Calcutta .* 

Shortly afterwards, it seems to have suited some 
arrangement of the husband that a change should be 
made ; and in circumstances which, perhaps, do not 
clearly appear, a part of the property was withdrawn 
from the security ; the wife was treated as having 
received Rs. 20,000, or Rs. 27,000 of the Rs. 47,000, 
which it is probable enough she never did receive, and 
a second mortgage deed was, in April, 1831, taken 
in her name for the reduced amount. This deed, in 
all substantial respects, was similar to the former deed. 

Now, if the matter had rested here, and the instru¬ 
ment of 1832, upon which so much stress has been 
laid throughout the argument here and below, were 
out of the question, it appears to their Lordships, 
upon the evidence, that the validity and good faith of 
these transactions could not have been successfully 
impeached or affected. As I have said, there is every 
reason to believe, indeed, to be satisfied, that the 
amount of debt due from Goureechurn to the estate 
of Chuckerbutty was considerable ; it could not have 
been less than Rs. 20,000, and it may by possibility 
have amounted to Rs. 47,000. There may not, or may, 
have been an intention upon the part of Goureechurn 
to prefer the wife to his other creditors ; but if that was 
his intention, it does not necessarily invalidate the in¬ 
strument. It is not proved that there was any contem¬ 
plation of insolvency: the transaction of April, 1831, 
was more than two years before the insolvency, which 
did not take place until the month of December, 1833. 

The suit was not to redeem her as d mortgagee ; it 
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■was to impeach -her title upon the ground of fraud ; 
nor as a suit for redemption has it been treated by the 
Appellant, because it has been stated in effect on his 
part at the Bar, that if the transactions of 1831 are con¬ 
sidered as forming* a g-ood mortgage, it -would not be 
worth the while or money of the Appellant to redeem ; 
a statement which is not surprising when it is seen 
that tlie valuation of the Talook in the plaint is placed 


at Rs. 12,000 ; and even considering that as under the 
true value, we cannot possibly place the value of the 
Talook higher than the amount of the security upon 
it. It has been said that all this was a mere fraud for 
the purpose of cheating the creditors of Goureechurn. 
Their Lordships are of opinion, that the evidence 
affords no ground to support such an allegation. In¬ 
dependently of the side on which the burthen lies 
of supporting such an allegation (even if the burthen 
had been upon the widow to support the fairness of 
these transactions), their Lordships are of opinion that 
the transactions would have been supported, especially 
considering the great length of time that has elapsed 
since the year 1831 ; without laying any stress upon 
the decease of persons who could give evidence, and 

who have died in the interval. 

Tliis case, indeed, would have 1-een clear of all 
difficulty, but for two circumstances ; one, the trans¬ 
action of June, 1832 ; the other, the judgment of the 
Supreme Court, which has been so often mentioned 

during the argument. 

Now over the transaction of June, 1832, there 
seems ’to hang some mystery. Their Lordships are 
not perfectly satisfied with any account which has 
been given of it ; but the question is, whether it 
affords evidence of fraud sufficient to impeach the 
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prior transactions of 1831 ; and their Lordships think 
it does not. Whatever may have been the reason 
which induced those who were parties to that trans¬ 
action to treat the Talooh in question as valued at 
Rs. 8,000, to make a sale of it at that value to the 
person for whom Nil money Mutty Loll took Benamee ; 
whatever mav have been the motive for that transac- 

V 

tion—whether it was foolish or wise, whether fairly 
or unfairly intended—their Lordships think that the 
evidence wholly fails to connect the widow with it as 
a fraudulent transaction, or as one in any sense unfair. 
Whatever character, therefore, is given to the instru¬ 
ment of 1832, whoever is believed upon the subject, 
their Lordships are of opinion that, in the case of the 
widow, it is wholly immaterial ; her title under the 
instruments of 1831 is in either case not affected by 
it, and, as far as she is concerned, she cannot be 
prejudiced by treating the cause as if that instrument 
had never existed. With regard to the judgment of 
the Supreme Court, it is plain, that considering the 
parties to the suit in which that judgment was given, 
it is not evidence in the present case, but it was 
treated in tlie Courts in India, as their Lordships 
would be disposed to treat it here, with the greatest 
deference and respect as a decision proceeding from 
such a tribunal. We must recollect, however, not 
only that that suit had a different object from the 
present, independently of the difference of parties 
but that the evidence here is beyond, and is different 
from, that which was before the Supreme Court upon 
the occasion of delivering that judgment. 

Their Lordships have the high authority of Sir 
Lawrence Peel for saying, that, upon the present ma¬ 
terials applied to the present issue, he entirely agrees 
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.with the conclusion that the title of the principal 
Respodent is not impeachable for fraud. He entirely 
concurs with the opinion of their Lordships in this 
case, and in the conclusion to which they have arrived, 
namely, that this has been an unsuccessful attempt, 
and I fear it may, without impropriety, be called a 
litigious attempt, after a long lapse of years, to im¬ 
peach the fair title of a person who, if there has been 
fraud, has, upon the evidence, as it strikes their Lord- 
ships, been a sufferer from that fraud, and in no sense 
a participator in it. 
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Their Lordships are of opinion that the ease cn- 
tirelv fails upon the merits, and this relieves them 
from the necessity of deciding some other points on 
which tliev might have made some observations. As 
it is tliev cannot part with the case without express¬ 
ing some regret at the inference they are obliged to 
draw from the materials before them, with respect to 
the character of this litigation. It is impossible foi 
them to believe, upon the present materials, that the 
true state of the case, as between Coclrane and Mac- 
was brought under the notice ot the Insolvent 

Court Their Lordships are of opinion, that before 
obtaining leave from the Insolvent Court to prosecute 
this suit, the true nature of the case should hare 
been explained, and the Insolvent Court should have 
had an opportunity of exercising its controlling ju g- 

the nroprietv of the Official Assignee lend- 

° i,n w*is desirous of spending a sum of Ks. 

who ”"; o buying , right of 
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pose, is the suit of Mackenzie, from the beginning to 
the end, and of him alone. Their Lordships, however, 
do not decide the case upon that point, whether viewed 
as the suit of the Appellant or of Mackenzie ; it is 
a case in which their Lordships consider, without the 
slightest doubt or hesitation, that the appeal ought to 
be dismissed with costs. 


Bebee Tokai Sherob ----- Appellant, 

AND 

Davod Mullick Fureedoon Beg- 1 

lar and Gabriel Avietie Ter y Respondents* 

STEPHANOOS ------ - j 

r 

On appeal from the Sudder Deivanny Adawlut at 

Calcutta . 


Benami— Transfer by person in involved circumstances to mistress — 
Transferee entering possession — Title of—Uncertain interest in unascer¬ 
tained property—Liability to be sold in execution. 

A., by four deeds, conveyed certain real estates near Dacca in Benamee, 
for S., iiis mistress, by virtue of which she took possession. By a Will made 
subsequent to the date of the conveyances, A. appointed G., his illegitimate 
son, executor, and after satisfying certain charges thereby created, which 
would exhaust his whole estate, gave G. a life estate in the residue. A. 
was involved ami in pecuniary difficulties, and an action was brought 
against him in the Supreme Court at Calcutta by some of his creditors, 
which action was pending at the time of his death, and was revived against 
G. as A.*s heir, and judgment obtained against G. without reference to 

15 th & 16 th This suit (o) was instituted by the Respondent, 
jahLjSso. g e gi ar , f or possession of four distinct estates consist- 

* Present: Members of the Judicial Committee, —The Right Hon. 
T. Pemberton Leigh, the Right Hon. Sir Edward Ryan, and the 
Right Hon. Sir John Dodson. 

Assessor ,—The Right Hon. Sir Lawrence Peel. 

(«) See case reported, nom. “Bibi Takoi Slieraab v. Mukeethur 
Vardoon,” 7 Sud. Dew. Adaw. Rep. 547. 




ON APPEAL FROM THE EAST INDIES. 


511 


liis diameter as executor of A. Under an execution sale in satisfaction 
of tliis judgment, the Sheriff sold “the right, title, and interest** of G. 
to V. (whose interest afterwards became vested in B.) for a nominal 
sum. Kjeetment by B. founded on the title under the Sheriff’s Bill of 
sale, against and G. to recover possession of the real estate in S.’s pos¬ 
session, impeaching the conveyances made to her by A. as void as against 
A.’s creditors. The Court in India decreed possession to B. on the ground 
of the conveyances being fraudulent. Decree of the Sudder Court re¬ 
versed by the Judicial Committee by reason,— 

First, that the title of S. to the lands under the conveyances was es¬ 
tablished. 

Second, that in the circumstances of G. having only an uncertain right 
in unascertained property, it was not such an interest as could be seized by 
the Sheriff under a writ of execution, and that the Bill of sale was void. 


1S56. 

Bebee 

Tokai 

Shkroh 

V. 

BEGLA r. 


ing* of lands and houses in the District of Dacca , with 
mesne profits, in the possession of the Appellant, claim¬ 
ing as purchaser under four deeds of conveyance from 
one Avietie Ter Sfcphanoos , an Armenian merchant 
of Dacca , and also as mortgagee under a foreclosure. 
The principal question was, whether these conveyances 
were bona fide, and for valuable consideration, or col¬ 
lusive and fraudulent as against Avietie’s creditors. 
The Respondent Beglar’s title was as purchaser un¬ 
der a Sheriff’s Bill of sale in execution of a judgment 
of the Supreme Court at Calcutta. 

The facts of the case are fully stated in the judg¬ 
ment. 


Mr. 1 Vir/rant, ( L >. O., and Mr. Leith, for the Ap¬ 
pellant, 

Contended that llio title of (lie Appellant as a bona 
fide purchaser for a good consideration to the four par¬ 
cels of land, was fully established ; and that, so far as 
related to the particular parcel included in the fore¬ 
closure, the decree of the Zillah Court, of the 7th of 
April, 1843, was a bar to this suit. That this being, 
in effect, an action of ejectment, the onus of proof lay 
upon the Plaintiff to prove that a legal title ever be¬ 
came vested in Gabriel Avietie Ter Stcphanoos, to these 
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four parcels ; so as to liave been capable of being 
seized by the Sheriff ; but that the Plaintiff had en¬ 
tirely failed to prove that the Respondent, Gabriel 
Avietie Ter Stephenoos, had any “ right, title, and 
interest” in these parcels; or that any right, title, 
or interest passed to him under the Sheriff’s Bills of 
sale, which would entitle the Plaintiff to possession. 
That the Will of Avietie had not been proved ; but 
even if it had, it could not affect the real estate 
of Avietie. Neither was it shown that any interest of 
Avietie became vested in Gabriel Avietie Ter Stepha- 
noos under su-cli Will, other than as executor: the 
estates were not mentioned, and would not, therefore, 
pass. That the estates were, in fact vested in the Ap¬ 
pellant under the conveyances. The charges created 
by Avietie would exhaust his estate, even if the four 
estates were included, so that there would be no resi¬ 
due, and, therefore, Gabriel's interest was incapable 
of being seized under a writ of execution. They 
further insisted that the proceedings in the Supreme 
Court were altogether irregular ; that Court treating 
Gabriel as heir instead of executor, and that the 
judgment creditors could only attach, in satisfaction 
of their debts, such assets of Avietie as came to his 
hands ; and if they were insufficient, then Beglar's 
remedy was to proceed against the real estate by 
impeaching the bona fides of the conveyances to the 
Appellant, and recover the balance due. 

«• 

Mr. B. Palmer, Q. C., and Mr. Maude, for the 
Respondents, 

Insisted that the estates in question really belonged 
to Avietie. That the pretended conveyances by him 
to the Appellant were without consideration, and, 
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therefore, not being* bona fide ; were void, Groves v. 
Groves (a), and liable to be seized by the Sheriff, the 
transactions being* collusive to defeat his creditors. 
Archbold 9 s “ Practice,” p. 431 (Edit 1840). That at 
Avietic’s death the estate passed to Gabriel under his 
Will. Gabriel Arielie Ter Stephanoos v. Gasper Mal¬ 
awi Gasper (b). That whatever interest Gabriel took 
under the Will, whether equitable or legal, the title 
to recover the estates had become vested in the 
Respondent, Beglar, under the Sheriff’s Bills of sale, 
in satisfaction of the judgment against Gabriel, who 
was liable to the debts of his father. Shu nicer dial 
Pain v. II it mam Singh ( c) ; Macplicrson, “ On civil 
procedure,” pp. 40, 67, 358, 364-5 ; Marshman s 

“ Guide to the Civil Law,” p. 734. 
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The Right H011. T. Pemberton Leigh: 

In 1 his appeal, it is very possible, from the course 
which the parties have thought fit to pursue, that it 
may not be in the power of their Lordships to arrive 
at the substantial justice of the case, whether they 
affirm or reverse the judgment. But we can deal 
with the case only in the shape in which 
before us. 

be these:—The 
merchant, of the 
as his mistress. 


I7tli July, 
1850. 


The facts appear to 
lived with an Armenian 
Ariel ie Ter Stephanoos , 
t i in e 


it comes 

Appellant 
name of 
At what 


this connection began, does not distinctly appeal*, 
;«7it began before the year 1827. During the con¬ 
tinuance of this connection several transactions took 
place between Arirtie and the Appellant, which ap- 

(a) 3 You. & 'Tor. 163. 

(c) 6 Slid- Dew. Rep. N. W. P. 6- 


(/,) 7 Sud. Dow. Adaw. Rop. 58. 
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pear to have been in the nature of purchases and 
sales. 

Four different conveyances of property were exe¬ 
cuted by Avietie to the Appellant, all purporting to 
be conveyances made for a valuable consideration 
bona fide paid. The first of these transactions took 
place in the year 1827 ; the second and third took 
place in the year 1832. One of the transactions in 
the year 1832, was a conditional sale in the nature 
of a mortgage, which was made absolute in the year 
1840. The fourth was a transaction which took 
place in the year 1833, and was of this description. 
Avietie appears to have fallen into difficulties, and 
judgments, by a number of his creditors, having beeu 
obtained against him, a portion of his property was 
put up for sale in the year 1833, and purchased by 
an individual named Uurchunder, who is represented 
to have been an agent of the family of Avietie , and 
the conveyance and purchase under that execution 
was represented by ITurcliundcr to have been made 
on behalf of the Appellant, and, in 1837, the pro¬ 
perty was conveyed to her by him. 

Now, before the death of Avietie , several other 
suits had been instituted against him, one by a person 
of the name of Pet rose, and two by another creditor 
of the name of Beglar. 

On the 17th of April , 1835, Beglar instituted these 
two suits, one claiming a balance of account, and the 
other claiming a sum of money for rent alleged to be 
due. It appears that Avietie lived but a few months, 
or, perhaps, a few weeks only, after the institution 
of these suits, and he died in the year 1835, before he 
had put in any defence to these suits. Upon his 
death a summons was taken out, calling on his heir, 
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or representative, to appear and defend, and after some 
delay, Gabriel Avietie Ter Steplianoos, his son (though 
as it appears an illegitimate one only), appeared and 
took up the defence to these suits. He appeared as 
the son and heir of his father, Avietie. The suits 
seem to have been revived against him, without any 
very particular inquiry as to the nature of the in¬ 
terest he had, but he was treated as the representa¬ 
tive of his father. Decrees were obtained in these 
suits, by Bcglar against Gabriel, and the suits being- 
suits originally instituted against the father for debts 
due from the father, of course the decrees ought to 
have been against the son in his representative cha¬ 
racter ; decrees in short against the estates of the 
father. Probably that may have been the intention 
of the decrees, but the language of them, according to 
our notion, is a little unsound. 


The first decree was made on the 31st of August, 
1836, and the other in December of the same year. 
The terms of that, and the decree in the second suit 
(which appears to be much the same as the other), 
are as follow:—“ The sum which the Plaintiff is en¬ 
titled, therefore, to recover from the Defendant (who 
is the heir) , is Rs. 381. 8a. 1c., for interest ; and 
principal, Rs. 2,591, making a total of principal and 
interest of Rs. 2,972. 8a. 13g. 1c., because, after the 
death of Avietie Ter Steplianoos , that Kahwaja Gabriel 
Avietie Ter Steplianoos, Defendant, is his son and heir, 
is evident from the answer, and the proceeding upon 
the record. Payment must, therefore, be made by the 

Defendant . 99 

This is the form in which the decree was pronounced 
in both suits. It, certainly is one which seems in its 
terms to imply a personal liability on the part of the 
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son, but, at all events, it is a decree against the son in 
liis representative character ; and had the proceedings 
been taken by Beglar as against what is called, in India , 
the decree-holder, no doubt the estates of the father 
might have been made responsible for that debt. 
Having obtained this decree, Beglar proceeded to 
attach the property which was in the hands of the 
Appellant as being the property of the deceased, his 
debtor, and liable, therefore, to the payment of his 
demand. But in the meantime various proceedings 
had taken place, partly in suits instituted by other of 
the creditors and partly in suits in which Beglar him¬ 
self was a party, in which the Court had so dealt with 
this property that they had held that, prima facie, at 
all events, the whole of it was the property of the 
Appellant and could be recovered back from her only 
by a suit instituted against her. 

When, therefore, Beglar attempted to attach this 
property so belonging to the creditor of Avietie, the 
& udder A ween, before whom the case came, held, that 
he was concluded by what had taken place in the liist 
proceedings, and that although his own opinion was, 
that these transactions were fraudulent, he could not, 
after what had been determined on the former suits, 
give effect to that opinion. 

From that decree there was an appeal to the Sudder 
Dewanny Court, and that Court confirmed the opinion 
of the Sudder Ameen, and referred Beglar to more re¬ 
gular proceedings to give effect to his claim. 

Now, if he had thought fit to pursue that course, 
the real question between these parties would have 
properly come on for trial. 

That instruments to the effect stated had been 
executed, appears to their Lordships to admit of no 
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reasonable doubt ; but considering- the nature of the re¬ 
lation subsisting- between Avietie and his mistress, eon- 
^ sidering- the stale in which the Appellant appears to 
have been placed, namely, that of a slave girl ; consider¬ 
ing the pecuniary difficulties at all events which seem 
at different times to have pressed upon Avietie ; un¬ 
doubtedly the nature of these transactions, as real 
transactions of mortgage and sale, purchases for con¬ 
siderations actually paid, were open to great doubt, 
and those doubts would have been solved, and the 
whole of the facts of these transactions would have 
been investigated, had Beglar thought fit to prosecute 
a suit for that purpose as a creditor of Avietie. And 
if he had prosecuted a suit in that character, what 
would have been the effect? Would it have been 
that he would have recovered the whole of the pro¬ 
perty against the Appellant? {Supposing he had sub¬ 
stantiated his case, the effect of it would have been 
this—that as against his debt, as against his claim, 
these transactions could not have been maintained ; 
but the moment his debt was satisfied, the moment 
the amount of these two judgments had been satisfied, 
the remainder of the property would have remained 
in the hands of the Appellant, subject only to similar 
claims by persons who could make out a similar case 
against it as creditors of Avietie. 

For some reason which it is extremely difficult to un¬ 
derstand, and to which it is hardly possible to attribute 
any fair motive, the course which Beglar thinks fit to 
take is this: He has established a demand which 
clearly was a demand against Avietie , the lather, but 
the judgments are worded in terms which seem to 
constitute a personal liability on behalf of Gobriel, 
and, therefore, in the year 1842, he brings an action 
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in the Supreme Court at Calcutta against Gabriel for 
the purpose of making him personally responsible to 
the judgments which had been obtained in the Sudder 
Court, and which clearly ought to have bound the son 
only to the extent to which be had either possessed, or 
neglected to possess, the property of his father. 

That action was tried on the 11th of February, 
1842, and the only notice we have of what took place 
on that occasion is a short note, by which it appears 
that a simple verdict was taken against the Defendant, 
without reference to his being executor. Upon that 
verdict the principal and interest are taxed, and the 
whole amount is found to be Rs. 10,159. Upon that, 
judgment was entered up. But here again, we have no 
evidence of what the contents of that judgment were. 

Under an execution issued upon this judgment, it 
appears that property alleged to belong to Gabriel, 
including the property which had been conveyed by 
the father to the Appellant, was put up for sale in 
several lots. One of these lots consisted of “ the 
right, title and interest of Gabriel Avietie Ter Ste- 
phanoos” in a portion of a Toil-ode near Dacca, and 
Mukeetkur Vardoon became the purchaser for the 

sum of Rs. 20. 

He became the purchaser also of other lots ; whether 
the price was equally nominal, I do not know ; but I 
think it somewhere appears that about Rs. 1,530 were 
paid for the whole of these estates. By a Bill of sale 
executed by the Sheriff on the 26th of June, 1843, it 
is recited that a writ of fieri facias was issued out of 
the Supreme Court of Judicature, at Fort William, 
dated the 4th of April, 1842, whereby the Sheriff was 
commanded to levy upon the houses, lands, debts, 
and other effects, real and personal, of Gabriel Avietie 
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Ter Stephanoos in the writ named, to a certain 
amount therein mentioned, and to have that money 
before the Justices of the Supreme Court of Judica¬ 
ture on the 15th day of June , to render to Beg- 
lar, in the writ also named. It then recites that 
the Sheriff, by virtue of the writ of fieri facias, 
did seize “ the right, title, and interest of the said 
Gabriel Avietie Ter Stephanoos of, in, and to (amongst 
other property) all that six anas, six gunclahs, and two 
crantees, share of a Talook situate, lying, and being at 
Roope Gunge , in the District of Dacca that under 
a writ of venditione exponas , this property was put up 
to sale, and that Mukeethur Vardoon was the highest 
bidder for the same, at the sum of Ks. 20 ; and then 


the Sheriff “ doth, as much as in him lies, and he can 
or may, both at law and in equity, bargain, sell, 
assign, and transfer to Mukeethur Vardoon , the right, 
title and interest of Gabriel Avietie Ter Stephanoos” 
in this estate. Similar Bills of sale were executed 


as to the rest of the property. 


On the 12th of December, 1843, about six months 
fter the date of this Bill of sale, the present suit 
vas instituted in the name of Vardoon, as purchaser 
lf the interest of Gabriel Avietie Ter Stephanoos in 
hese estates ; and Gabriel, and the present Appellant 
who was in possession of the property and had 
>een in possession of it for a period of fifteen 
ears), and Beglar, were made Defendants. That 
ase came on to be heard before the Sudder Ameen 
m the 28th of November, 1844. He was ot opinion 
hat all these transactions which had taken place 
>etween Avietie and the Appellant were traudulent, 
ts made with the intention of defeating the cre- 
titors of Avietie, and lie pronounced a decree in fa- 
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vour of the Plaintiff in that suit. The case was car¬ 
ried by appeal before the Sudder Dewanny Court, and 
that Court, by a majority of two Judges against one, 
confirmed the judgment, and against that judgment 
the present appeal is brought. There can be little 
doubt that Beglar was the real purchaser of these 
estates in the name of Vardoon ; and Vardoon having 
died pending these proceedings, Beglar, on his death, 
became his representative, and he revived the suit in 
that character as Plaintiff. 

Now, is it not very clear, upon the terms of this 
decree, what it was that the Court intended to give 
to the Plaintiff by the effect of its order? The terms 
of it are: “ It is, therefore, ordered, that the Plaintiff’s 
claim be decreed in this case, and that the Plaintiff 
take possession of four anas of the share of this 
Talook, and all other property set forth in the plaint, 
together with the uasilat (mesne profits) from May, 
1844, the day of the purchase, to the date of posses¬ 
sion.” 

Now, the first objection which is made to the decree 
which has been thus pronounced, is this: It is said, 
“ The property which is sought to be recovered in this 
suit was originally the property of Avietie ; you must, 
therefore, show first that Avietie on his death, by some 
means or other, passed this property to Gabriel, 
either as his heir, or by devise, or in some other 
form, and you do not show any mode by which any 
interest whatever in this property, which belonged to 
Avietie at the time of his death, could become vested 
in Gabriel .” But it is said further, “If you do show 
that the property became vested in Gabriel, the next 
point that you have to make out is this: you must 
show that the property of Gabriel has become vested 
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in Beglar, and yon cannot show that, because the 
interest of Gabriel, if he had any interest, was such 
as was not capable of being seized or sold under a 
writ of execution from the Supreme Court.” And 
they say further, “ Supposing these difficulties to be 
out of the way, Gabriel can claim, under the father, 
only as a mere volunteer ; you can claim only in the 
same right, as being in the same position in which 
Gabriel himself claimed ; and if these deeds were 
good against Gabriel, they are good against you. If 
he could not impeach these transactions, neither can 

you.” 

Now, upon the first point, namely, the transmission 
of interest from Avietie to Gabriel, the case seems to 
stand thus: It is admitted that Gabriel, although the 
son, was the illegitimate son of Avietie, and was not 
the heir of his father, and, in that character, theiefoie, 
could not take this property. But then it is said 
there was a Will, which was made by Avietie, in 
February, 1835, a few months before his death, under 
which Gabriel became the devisee and general legatee 
of the whole of the Testator’s property, subject to the 
charges which were created by that Will. It is said 
on the part of the Appellant, that that Will was 
not properly in evidence, for although a Will was 
produced (or rather an official copy ol a Will was 
produced), there was no examination ot witnesses, 
nnd though that Will had been proved by Gabriel, as 
0 (he personal estate, that would be no evidence 
against the Appellant ; at all events it would not 

affect the real estate. 

1 ,- it would be necessary to decide that question, 
their Lordships would be inclined to hold that the 
Will was sufficiently in evidence for the purposes ot 

M M 
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this suit. The Regulation provides that where docu¬ 
ments are produced, and they are not disputed, they 
shall be received without proof. 

As to the pleadings on that subject, the case was 
this: The Appellant, when called on to answer as to 
the factum of this Will, said, “ What does it signify 
if there is such a Will? If such a Will be produced 
it cannot have any effect against my interest.” The 
official copy of the Will was produced at the hearing, 
and there does not appear to have been any objection 
taken to the reception of that instrument, or any 
demand made on the part of the Appellant that the 
instrument should be regularly proved by witnesses. 
If, therefore, it were necessary to determine that 
point, their Lordships would be of opinion that the 
Will was, for the purposes of the suit, as against the 
Appellant, sufficiently established. 

Then it is necessary to look to what the nature of 
the Will really is, in order to see whether it is of such 
a character as that it would pass to Gabriel the legal 
estate in this property, in a form in which it could 
be the subject of seizure under a writ of execution 
from the Supreme Court, as the law at that time 
stood. 

The Will in substance is this: The Testator de¬ 
clares that his son, Gabriel, shall be his heir and exe¬ 
cutor for the purpose of executing the intentions of 
his Will, and thereby, no doubt, he became trustee 
for the purpose of executing the different dispositions 
contained in that instrument. Those dispositions 
were to this effect: there was first a charge by way 
of annuity of Rs. 1,200, in favour of the jjresent -A-P" 
pellant, all the debts were to be paid, there were very 
large legacies to be discharged, and after all these 
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charges, debts, legacies, and annuities had been satis¬ 
fied or provided for, as to the remainder of the estate, 
Gabriel was to be tenant for life, with remainder to his 
sons. He, therefore, was entitled to nothing for his 
own benefit but a life-interest in the residue of the 
real and personal property of the Testator after all 
the charges upon it had been satisfied and provided 
for, and after a full administration had taken place of 
the assets for the purpose of discharging these several 
dispositions. 

Now, was that an interest which could be sold 
under an execution issued in the Supreme Court 
against the property of the Testator? We have the 
concurrent opinion of the two very highest authorities 
in this country, on the subject, Sir Eduard Ryan and 
Sir Lawrence Peel, who are most clearly of opinion 
that no such interest could pass under such an execu¬ 
tion, and that, therefore, the Bill of sale under it was 
absolutely null and void. Indeed, the grossest in¬ 
justice would be done if tlie transaction, as it has taken 
place, could stand. For what is the effect of it? 
The effect of it is merely this ; that there being some 
uncertain rights in some uncertain property in the 
District or City of Dacca, at a distance from Calcutta . 
it being uncertain whether the property was worth 
Rs. 100/300, or whether the interest of the debtor is 

worth nnvthing ; that property is put up for sale (that 
is the right and interest of the debtor in that property 
is put up for sale) in Calcutta, and I think it appears 
here to have been bought for mere nominal sums, it 
being utterlv impossible that there could be any satis¬ 
factory means of determining the value, or procuring 
a fair price by the competition of purchasers acquainted 
with the value, or capable even of ascertaining the 
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value of the property. But beyond that, the effect of 
it is this: that for these nominal considerations the 
purchaser is to obtain the whole of this property ; al¬ 
though supposing all these deeds to be void against 
creditors of Avietie, the very utmost that ever could 
have been demanded against the Appellant out of this 
property by this suit, would have been the amount of 
the debt originally due from Avietie, and properly re¬ 
coverable against his assets. 

Now, the fact that the Bill of sale was void and 
passed nothing to the purchaser would alone be suffi¬ 
cient to dispose of this case, but as it was not the 
ground on which the Court below proceeded, it will 
be more satisfactory to advert to the other grounds. 
The other grounds are these: Although these instru¬ 
ments are open to suspicion, they are open to suspi¬ 
cion at whose instance? They are open to suspicion 
as between the creditors of Avietie and the Appellant. 
They are open to no suspicion at all as against the 
creditors of Gabriel. Gabriel is a mere volunteer. 
Gabriel's creditors might well dispute any fraudulent 
assignment which Gabriel had made ; but how can 
Gabriel's creditors, or a purchaser from Gabriel, dis¬ 
pute the validity of transactions which Gabriel, before 
the institution of this suit, and long before the institu¬ 
tion of the suit on which the present claim was esta¬ 
blished (that is, before the institution of any suit in 
the Supreme Court), had recognised and abundantly 
confirmed? And, therefore, even if these different 
objections to which we have adverted, in respect of 
the form of the suit, and the nature of the proceed¬ 
ings, were removed, the character of the Plaintiff—the 
character in which he sues, of a personal creditor, as¬ 
serting a personal liability against Gabriel —would ef- 
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feotuallv exclude those considerations upon which, and 
upon which alone, the transactions which are now dis- 

0 

puted could be subject to question. 

Their Lordships, therefore, are very clearly of opi¬ 
nion that the judgment which has been pronounced 
must be reversed. 
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It appears to their Lordships that this has been not 
only a most irregular proceeding*, but that it is impos¬ 
sible to attribute to it any fair motive ; we heard none 
at least assigned at the Bar for the course which had 
been taken. A most unfair advantage would have 
been gained if these decrees could have been main¬ 
tained. 


Their Lordships, therefore, are of opinion, that the 
Appellant is entitled not only to have the decree re¬ 
versed, but to have the costs repaid to her, which, 
under the decrees of the Courts below, she has paid; 
to have her costs of those proceedings, and, also, to 
have her costs of the present appeal. If there be any 
means by which Beglar can now revert to his original 
position as a creditor of Avietie , and in that character 
dispute these different gifts or sales, of course it will 
be competent to him to do so. If not, by attempting 
to obtain an unfair advantage in an irregular manner, 
he will have lost the opportunity of which at one time 
he, no doubt, might have availed himself. 
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On appeal from the Supreme Court at Calcutta . 

Hindu Law — Will — Construction — Principles—Intention of testator— 
Surrounding circumstances and law applicable to parties—How far to Oe 
considered—Undivided Hindu—Will devising all property to sons equally 
and in the event of death of any one without son or son s son, gift over 
to the rest—Death of one son without son or son’s son—Bight of widow 10 
succeed to his share—Sons after father’s death, if joint or divided. 

Rules for construing Wills of Hindoos. 

Primarily the words of a Will are to be considered. They convey the in¬ 
tention of the Testator’s wishes, but the meaning to be attached to them 
may be affected by surrounding circumstances, among which is the 
law of the country in which the Will is made, and its dispo¬ 
sitions are to be carried out. If that law has attached to particular 
words a particular meaning, or to a particular disposition a particular 
effect, it must be assumed that the Testator, in the dispositions he has 
made, had regard to that meaning or to that effect, unless the language 
of the Will, or the surrounding circumstances, displace that assumption. 

A Testator by his Will made an absolute gift of his real and personal 
estate to his five sons (an undivided Hindoo family) in equal shares, and in 
a subsequent part of his Will, in the event of any of his five sons dying 
without a son or son’s son, there was a gift over to such of his sons or 
sons’ sons as should be alive. After the death of the Testator the sons 
lived together, and no partition of the estate was made, the surplus 
income and the increment being kept with the common stock. Upon 
the death of one of the sons without leaving a son or son’s son, his widow, 
who was entitled to a life interest in her husband’s estate, claimed her 
husband’s share of the accumulation of income, and the increment 
thereon. Held, upon a construction of the Will, that in the absence of 
any direction of the Testator that his sons should continue a joint 
family, such an intention could not be imported into the Will, and that 
the Testator’s intention was that his sons should enjoy during their lives 
the interest of their respective shares of the property ; and, therefore, 
that, although the deceased co-sharer’s share went over to the survivors, 
the widow of the deceased was entitled to one-fifth of the surplus in¬ 
come which had accumulated since the Testator’s death, and during her 
husband’s lifetime, and the increment arising out of such accumulations. 


4th & 20th The question raised by this appeal was, whether 
' the accumulations made to and incorporated with 


joint and undivided immoveable and moveable pro¬ 
perty by the manager of a joint and undivided Hin¬ 


doo family, with the assent of his co-sharers, by 
means of the surplus income, proceeds, and profits 


* Present: Members of the Judicial Committee ,—The Right 
Hon. the Lord Justice Knight Bruce, the Right Hon. Sir Edward 
Ryan, the Right Hon. the Lord Justice Turner, and the Right 
Hon. Sir William H. Maule. 
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of the moveable and immoveable property, ought to 
be, on the death of one of such co-sharers, considered 
and treated as an increment to the original corpus, 
and of the same nature, so as to pass entire with 
such corpus to his co-sharers, or whether the accu¬ 
mulations were to be traced and ascertained by 
means of an account to be directed by the Court, 
and then severed from the original corpus and treated 
as if they formed a part of the separate and self- 
acquired estate of the deceased co-sharer. 
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The Bill was filed on the 20lli of August, 1855, by 
the Appellant, the widow of one of five co-sharers, 
against the Respondents, on the equity side of the 
Supremo Court at Calcutta. Tlio statements in the 
Bill were to the following effect: That Bustomdoss 
Midlick, then deceased, was a Hindoo inhabitant of 
the town of Calcutta, and there carried on the busi¬ 
ness of a Haitian, and that he left live sons, namely, 
Beernursiny Mullick (since deceased), Sttcroopchundcr 
Mullick ( also since deceased, the husband of flic 
Appellant), and the Respondents, Denobundoo Mul¬ 
lick, Brijobuvdoo Mullick, and Gostobeliarry Mullick 
(since deceased), who was the father of the Re¬ 
spondent, Koonjoubeharry Mullick, and the husband 
of the Respondent, Srrcmuty Bhuyyobutty 
That, during the lifetime of their father, 
the sons ever, at any time, had any trade 
„ess independent of and apart from their tatl.ei, m 
acquired or became possessed of any property or 
estate separate or apart from him; that Surroop- 
ch under Mullick* as, for a few years previous to his 
father’s death, perfectly blind, which rendered him 

totallv unfit to take part in or personally interfere 
f tn * nf n f the estate of his father, or 

with the management ol uu esuu 


Dossee. 
none of 
or busi- 


VI—68 


528 


CASES IN THE PRIVY COUNCIL 


1857- 

V - » 

““ » 

Sreemutiy 

SOORjEE 

MONEY 

DOSSEE 

v. 

DENO- 

BUNDOO 

MULI.ICK. 


the expenditure of his own family after the latter’s 
death. That Bustomdoss Mullick died on the 10th of 
March, 1841, having duly made his Will, the prin¬ 
cipal parts of which were the first, eleventh and 
fourteenth items, which were as follows:—“First 
Item I have five sons, you four persons, and mid¬ 
dlemost son, Surroopchunder Mullick, (whose eyes 
becoming diseased he has become blind) for this rea¬ 
son whatever estate I have in ready money, in loan 
papers, in ;jewels, in gold and silver personal orna¬ 
ments in dresses and cloths and chandeliers and 
lanterns and lands homesteads &c. agreeably to my 
ledger book and abstract book and according to the 
cash book with my own writing therein all the said 
property remains for you five brothers in equal shares, 
but so long as the said middlemost Baboo's eyes are not 
cured so long you four persons will protect and Iook 
after all the said estate mentioned above and in draw¬ 
ing the interest of the Company’s papers and realizing 
the outstandings and liquidating the debts and in suits 
causes and the like whenever it becomes necessary to 
sign and affix signatures to anything you four persons 
will do that and in consulting &c. about the worldly 
affairs and the expenses and disbursements that may 
become necessary at any time you four persons will 
be unanimous in that also and incur the same and the 
said expenses will fall equally to the five shares and 
among the abovementioned immoveable property, if it 

be requisite to sell any parcel of land in that matter 

# 

you four persons will affix your respective signatures 
and one among you four persons whoever he may 
happen to be having written and signed the name 
of the said middlemost Baboo will write his own 
name adding “by his pen’’ to the same therein no 
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one will be able to make any objection or dispute 
having sold such parcel of land you will credit the 
money to the estate. By the will of the Issore should 
the eyes of the said middlemost Baboo get well in 
that event the said middlemost Baboo becoming an 
executor in association with you you five persons will 
transact every business with unanimity. Eleventh 
Item The Issore avert but should peradventure any 
among* my said five sons die not leaving any son 
from his loins nor any son’s son in that event neither 
his ‘widow nor his daughter nor his daughter’s son 
nor any of them will get any share out ol the share 
that he has obtained of tin* immoveables and move- 
ables of my said eslate. In Hint event of the said 
property such of niv sons and my sons sons as shall 
then be alive they will receive that wealth according 
to tlieir respective shares. If any one acts repugnant 
to this it is inadmissible however if my sonless son 
shall leave a widow in that event she will only receive 
Rs. 10,000 for her food and raiment. Fourteenth 
Item The orders that 1 have given to you in the 
above-written items you will be unanimous and do 
every act agreeably to those and remaining joint in 
food you will uphold the expenses and disbursements 
of the family in the maimer the same have been 
hitherto onlv." That after Ilnshimdoxx Miilhck s death 
his sons. Bee run mi hi) and the Respondents, Oeuobun- 
rloo firijobiiurloo, and Gostobeharr,,, proved the W ill 
i„ the Supreme Court at Calcutta, and took upon 
themselves the execution thereof. That upon and 
after the death of the Testator, the whole ot the 
real and personal property of the Testator was trans¬ 
ferred into the joint names of the five sons, and 
jointly held and possessed bv them as owners and 
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proprietors thereof under the Will. That, with a 
view to improve the estate and property left by the 
Testator, his son, Beernursing , after the death of his 
father, as the eldest son and principal manager of 
the joint estate, with the consent and concurrence 
of his brothers, made loans of money to divers indi¬ 
viduals, upon the security or pledge of portions of 
the joint property, real as well as personal, bearing 
interest at high rates, and thereby the joint estate 
was considerably increased, and very large accumu¬ 
lations accrued thereon; and that from the death 
of the Testator down to the time of the death of 
Surroopchunder , the annual income and profits of the 
joint estate actually received by Beernursing and the 
Respondents, Denobundoo, Brijobundoo , and Gostoib& 
harry, very greatly exceeded the disbursements and 
expenses of the five brothers and of the whole of the 
family of the Testator; and very large accumula¬ 


tions accrued from year to year, and from month to 
month, by reason of the surplus of income over ex¬ 
penditure, the whole of which accumulations were 
realised by Beernursing, Denobundoo, Brijobundoo > 
and Gostobeharry, and were from time to time in¬ 
vested and employed by them in the same manner as 
the corpus of the estate,* and very large gains and 
profits were thereby realised and the accumula¬ 
tions greatly increased. That there used to be a 
yearly surplus of about Company’s rupees two hun¬ 
dred and ten thousand, which surplus was -accumu¬ 
lated and invested in the manner aforesaid by Beer- 
nursing, Denobundoo, Brijobundoo, and Gostobeharry. 
That after the death of Bustomdoss Mullick , and up 
to and until the death of Surroopchunder, the five 
brothers continued to live together, and no division 
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or separation in estate ever took place between them, ,8 S7* 

^ ^ 

but that each of them respectively drew and received sreemut^fy 
from and out of the joint estate for the expenses and S money 
maintenance of himself and family, such sums of D( ^ SEE 
money as lie required, and that entries of such re- 

* 1 ’ BUNDOO 

spective disbursements were entered in the joint khat- mullick. 
tah books of account relating* to the joint estate; and 
that during his lifetime Surroopchunder drew or re¬ 
ceived from the joint estate a very much smaller sum 
than his other brothers, and that no account was ever 
rendered to him by his brothers, in respect of the sur¬ 
plus and accumulations, or of their dealings there¬ 
with, or of the profits arising therefrom. That 
Surroopchunder died on the 2.>th oi A ovenibe,, 184*, 
intestate and without male issue, but leaving the Ap¬ 
pellant, his sole widow, heiress and personal repre¬ 
sentative, according to Hindoo law and custom, and 
two married daughters, respectively him surviving. 

That in the month of July, 1841), Becrnursiny also 
died, leaving the Respondents, Toolseedoss Mullick and 
Soobuldoss Mullick, his two sons, him surviving, hav¬ 
ing first made his Will and thereby appointed the 
other Respondents, Denobundoo Mullick, Bnjobnndoo 
Mullick , and Gostobeharry Mullick, executors thereof. 

That, subsequently, Gostobeharry died, leaving the 
Respondent Koonjoobeharry Mullick, his only son, lnm 
surviving, having first made his Will, in and by which 
he appointed the other Respondent, Breen, ulty Bhuy- 
ffobutty Dossee , his widow the sole executrix thereof. 

That the above several persons respectively had taken 
possession of the whole of the joint estate, and oi 
(he accumulations, additions, and increase thereof, in¬ 
cluding the share of the late Surroopchunder m such 
increase, additions, and accumulations accrued during 



532 


i8S7- 

v _ > 

m r 

SreJemutty 
SOOK jEl - 
MONEY 
DOSS EE 
v. 

Deno- 

BUNDOO 

MUI.LICK. 


CASES IN THE PlilVY COUNCIL 

his lifetime, and that they continued to use the same 
indiscriminately with the corpus of the estate. And 
the Appellant submitted that she, as such Hm oo 
widow and immediate heiress and representative, was 
entitled, for and during the term of her natural life, 
to the share of Surroopchunder Mullick of or in the 
surplus income and accumulations that accrued dur¬ 
ing the lifetime of Surroopchunder Mullick from or m 
respect of the joint estate, to be held and possessed 
by her as a Hindoo widow in the manner prescribed 
by Hindoo law, and that she also became entitled, 
on her husband’s death, to have the legacy ot Ks 
10 000 given by the Will of Bustomdoss Mullick paid 

to iler for her food and raiment, and to such further 

sum out of the joint estate as this Court might .con¬ 
sider requisite for her suitable maintenance, including 
the performance by her of the usual religious acts and 
ceremonies; and the Bill prayed, First, that it might 
he decreed and declared that Surroopchunder Mu - 
lick, as one of the live sons of Bustomdoss Mullick, 
and as taking a vested interest under his Will m one- 
fifth share of his property, became and was, from and 
after the death of Bustomdoss Mullick, absolutely 
entitled to one-fifth share of the accumulated income 
of the joint estate which accrued during his, Surroop- 
chunder Midlick’s, lifetime, and to one-fifth of the ad¬ 
ditions to and increase of the original estate of Bus¬ 
tomdoss Mullick, and that, on the death of Surroop- 
chunder Mullick, the Plaintiff, as his widow and im¬ 
mediate heiress and representative, became entitled to 
all accumulations and additions to the fifth share of 
the undivided estate made or accrued in the lifetime 
of Surroopchunder Midlick, as and being estate abso¬ 
lutely vested in Surroopchunder Mullick, deceased, at 
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the time of his death, and which passed to his own 
legal heirs and representatives in estate. Second, 
llial an account might he taken of the real and per¬ 
sonal estate of or to which Bustomdoss Midlick died 
seised, possessed, or entitled, and of the total and 
annual value and proceeds thereof at the time of his 
death, and that a like account might be taken of all 
and singular the proceeds and income of the estate 
which during the lifetime of Surroopchunder Mid¬ 
lick were possessed or received by the Defendants, or 
by Becrnursiuy Mullick and Gostobcharry Midlick , and 
of all investments of such proceeds and income, or 
by any part thereof, and of the profits arising there¬ 
from, the Plaintiff thereby offering to allow to the De¬ 
fendants, and of the estates of Bccrnnrsiny Mullick and 
Gostobcharry Mullick respectively, credit for all moneys 
which, on taking the account, should appear to have 
been received by or paid on account of Surroo/whun- 
dcr Mullick during his lifetime. Third, that the De¬ 
fendants might be decreed and directed to pay or to 
transfer to the Plaintiff, as such immediate heiress as 
aforesaid of Surroopchunder Mullick , one-filth share 
of the amount of the annual income of such estate ol 
Bust out doss Mullick, deceased, during the lifetime of 
Surroopchunder Mullick , and of all accumulations 
and increase which should appear to have been made 
or to have accrued during the lifetime of Surroop- 
chundcr Mullick upon taking the accounts, after de¬ 
ducting from such one-fifth share all monies received 
bv or paid for 3/«///VA* duri.iK liis life- 

time as aforesaid. Fourth, that the rights of the 
Plaintiff, under the Will of Bustomdoss Mullick , might 
be declared, and that the Defendants might he decreed 
and directed to pay over to the Plaintiff, out ol the joint 
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estate, the legacy or sum of Rs. 10,000 for food and 
raiment in the Will mentioned, with interest thereon 
from the death of Surroopchunder Mullick. Fifth, 
that if the Court should be of opinion that the Plain¬ 
tiff, as widow of Surroopchunder Mullick, was entitled 
to maintenance, including the performance by her of 
the religious acts, out of the joint estate, irrespective 
of or in addition to the legacy or sum of Rs. 10,000, 
then that it might be referred to the Master to in¬ 
quire and ascertain what would be a sufficient and 
proper sum to be allowed to the Plaintiff for such 
maintenance, and that all necessary directions might 
be given for payment of such maintenance to the 
Plaintiff as from the death of her husband, and for 
securing the payment thereof for the future, and for 
further relief. 


The Respondents, Denobnndoo Mullick and Br.ijo- 
bundoo, filed a joint demurrer and answer to the Bill, 
and thereby demurred generally, tor want ol equity, 
to the whole of the Bill, except so much of it as 
sought for payment of the legacy of Rs. 10,000, and 
the other Respondents also filed a joint demurrei 
generally, for want of equity. 

The demurrers were argued on the 4th ot December, 
1855, when the Supreme Court delivered judgment as 
follows:—“The material question raised by these 
demurrers- is novel and important, but it seems to 
us to lie in a narrower compass than that to which 
1 he very able and ingenious arguments which have 
been addressed to us on the subject were confined. 
The Testator, a Hindoo, had five sons, one of whom, 
Surroopchunder, was afflicted with a partial blind¬ 
ness that incapacitated him for business. With re¬ 
ference to this . state of his family, the Testator 
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made a Will wliereby he appointed his four other 1857 - 
sons executors, but gave to the five sons (subject to skeemutty 
a few legacies) the whole of his property in equal 
shares. He gave very particular directions as to 
its management, and amongst them, a direction that, 
should the eyes of Surroopchunder get well, he also mullick. 
should become an executor. The clause, however, 
upon which the principal question in the cause arises 
is the eleventh. By that it was provided that if 
any of the five sons should die without leaving a son 
from his loins, or any son’s son, in that event neither 
his widow, nor his daughter, nor his daughter’s son, 
nor any of them, should get any share out of the 
share which the son so dying had obtained of the im¬ 
moveables and moveables of the Testator’s estate. 

In that event such of the Testator’s sons and sons’ 
sons as should then be alive were to receive that 
wealth, according to their respective shares, and the 
widow of the son dying without issue in the male 
line was to receive a legacy of lis. 10 , 000 , for food 
and raiment. On these pleadings, it must be taken 
as admitted (and we see no reason for doubting what 
is so stated), that the brothers during the lifetime of 
Surroopchundcr constituted an undivided Hindoo 
family, joint in estate, as in food and worship; that 
the joint and separate expenditure of the members of 
tliis family fell far short of the income of the joint 
estate; that the surplus income was during the life¬ 
time of Surroopchundcr profitably employed, and by 
.its accumulations greatly increased the joint estate; 
and further, that the sums drawn or received by Sur- 
roopchundct out of the common stock for the expenses 
of himself and his family, were to a much smaller 
amount that those drawn by his brothers for similar 
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purposes. Surroopchunder died on the 25th of No¬ 
vember, 1847, intestate, and without issue in the male 
line. His immediate heiress and representative was 
the Plaintiff, his widow, but he also left daughters 
who have sons. The effect, therefore, of the eleventh 
clause, so far as it is operative, is not merely to dis¬ 
inherit the widow in favour of those who would take 
in her absence, but to break the legal order of suc¬ 
cession altogether. That this has been effectually 
done, so far as relates to that which actually passed 
to Surroopchunder under his father’s Will, i.e. the 
corpus of his share, the Bill properly admits, for in 
the present state of the authorities it would have been 
idle to contend that under the Hindoo law, as it exists 
in Bengal, the Testator had not the power of dispos¬ 
ing of his property by Will, or that by that particular 
instrument he has not to the extent just stated 
effectually altered the right of succession to it. But 
the Plaintiff seeks to distinguish that part of her hus¬ 
band’s share being the prinicpal which passed to him 
under his father’s Will, from that which arose from 
the accumulations of income which accrued duiing 
his life. She would treat the latter as his own estate, 
unaffected by his father’s disposition, and claims it as 
his heiress-at-law; and the first and principal object 
of her Bill is to have these latter funds ascertained, 
separated and made over to her. It was, we ap¬ 
prehend, competent to this Testator, if he had been 
so minded, expressly to provide for the accumulation 
of the surplus income of his estate, within the limits 
allowed by law, and to make these accumulations 
subject to the limitation over in the event of any son 
dying without leaving issue in the male line; hut 
he does not appear to us to have done so, either 
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expressly or by necessary implication. If, therefore, 
we were to decide this case by English law, adverting 
to the jealousy with which that law protects the rights 
of the natural heirs, and regards all attempts to put 
fetters on the enjoyment of an estate actually given; 
and to the effect of the first clause of the Will, which, 
however controlled by the eleventh clause, cannot be 
taken to have given less than a life estate in his one- 
fifth share of the residue to Surroopchunder, (in our 
opinion it gave him an absolute interest, subject to 
be divested in the event which happened,) we should 
be of opinion that the Plaintiff’s contention was 
correct. The annual income as it accrued would 
have been Surroopchunder’s own absolute property, 
and his father, to whom it never belonged, could have 
had no power of disposing of it by Will or otherwise. 
But in dealing with this case we must not only put 
ourselves as far as possible in the position of a Hindoo 
father making a Will, in order to collect the Testator’s 
intention from his expressions, but we must consider 
what, according to Hindoo law, is the nature and what 
the incidents of property taken by the five brothers 
under their father's Will, and held and enjoyed b> 
them during their joint lives as joint estate; because 
upon that consideration must very much depend the 
effect to be given to the Testator’s intention, when 
ascertained. The Testator’s general intention of 
making a limitation of each son’s share in a certain 
event in favour of his surviving sons and their sons, 
and to the exclusion of the widow, or heirs, in the 
female line of the deceased son, as already said, 
is admitted. We cannot collect from the Will the 
further intention attributed to him in the course ol 
the argument for the Defendants, that Ins property 
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should continue to be held and enjoyed as joint 
estate; we think that he contemplated such an en¬ 
joyment as probable and proper, but we cannot find 
that he has made it imperative, or by any clear ex¬ 
pression of intention has taken away from the co¬ 
sharers that right of demanding a partition which 
under the general Hindoo law each would have. Our 
view of his Will is, that, subject to the legacies and 
certain special directions, he left his property to his 
five sons as an undivided Hindoo family, controlling 
their rights as co-sharers in a joint Hindoo estate in 
one particular only, namely, that in a certain event, 
certain substituted heirs should succeed to a son’s 
share to the exclusion of his natural heirs. If, then, 
Surroopcliunder during his lifetime had claimed and 
exercised his right of having a partition, we are dis¬ 
posed to think that the income of his share after the 
partition and its accumulations being his separate 
property, could not have been treated as subject to 
the limitations of his father’s Will; nothing moie 
than the corpus of his share as taken on the partition 
could have passed under that disposition. But there 
was no partition in his lifetime, and the question 
simply is, whether his heir after his death, who, it is 
admitted, cannot stand in his shoes as to his whole 
interest in the common stock, can sever from that 
common stock his share of the increment which was 
made to it in his lifetime; or whether the increment 
is of the same nature with and follows the principal, 
and must, therefore, pass with it. Now, what are the 
peculiar characteristics of joint property held and 
enjoyed by an undivided Hindoo family? Dealing 
here with persons and property in Bengal, we must of 
course follow the Daya-Bhaga, whenever it differs 
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from the Mitacshara, upon the authority of which ,8 57- 

v 

some of Sir Thomas Strange’s propositions rest. Yet, skeemutty 
according* to the law as modified in Bengal , these pro- money 
positions concerning* property so held and enjoyed DOSSEE 
seem to be incontrollable. First. Each of the co¬ 
sharers has a right to call for a partition (Daya- 
Bhaga, eh. iii. sec. i. par. 16), but until such par¬ 
tition takes place, and even an inchoate partition does 
not seem to vary the rights of the co-sharers, see 
Prawnkissen Mitter v. Sreemutty Bomasoondery Dossee 
(Fult. 110), the whole remains common stock; the 
co-sharers being equally interested in every part of it. 

Second. On the death of an original co-sliarer his 
heirs stand in his place and succeed to his rights as 
they stood at his death; liis rights may also in his 
lifetime pass to strangers, either by alienation, or, 
as in the case of creditors, by operation of law, 

1 Strange’s ‘Hindu Law,’ p. ITS, and the authorities 
there cited ; but in all cases those who come in, in 
the place of the original co-sharer, by inheritance, 
assignment, or operation ot law, can take onl> 11S 
rights as thev stand, including ot course the i ig i ° 
call for a partition. Third. Whatever increment is 
made to the common stock whilst the estate c 
tinues joint, falls into and becomes part of that s oc . 

On a partition it is divisible equally, no matter > 
what application of the common iimds, oi .by w 
exertions it may have been made, the bin ® e 
ception to the rule being, that on the acquisi i . 
one co-sharer of a distinct propel t\, \viti 
only of the joint funds, the acquirei ma\ a 

double share in that property. 'Hie ca ^‘j* e ' 

Gooroochurn Goss v. Goluckmottey Dossee ( » • ’ ’ 

and the authorities there collected and enloiced, 
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abundantly prove both the rule and the exception; 
the increment arising from the accumulations o 
undrawn income is obviously within the general rule. 
Fourth. A question arose in the course of the argu¬ 
ment: it related to the right of co-sharers on a parti¬ 
tion to make those who, whilst the jointure of estate 
continued, had drawn more than their due shares out 
of the common stock, account for the difference. 
The authorities certainly show that in respect of 
those expenses which properly fall upon the joirit 
funds, as disbursements for marriages and certain 
religious and charitable purposes, there exists no 
liability to account, though from the largeness of his 
family or other cause, one co-sharer may have re¬ 
ceived greater benefit from the joint funds than 
another. But, on the other hand, there are autho¬ 
rities, and those ancient authorities (we may instance 
Colebrooke’s Digest, art. ccclxxiii. vol. iii. p. 391), which 
plainly show that a co-sharer may make himself liable 
for money spent for enjoyment, or other purposes, 
which are not for the benefit of the family considered 
as a whole. And we apprehend that at the present day, 
when personal luxury has increased, and the change 
of manners has somewhat modified the relations of 


the members of a joint family, it is by no means 
unusual that in the common Khatta Book an account 
of the separate expenditure of each member is opened 
and kept against him; and that on a partition, even 
in the absence of fraud or exclusion, those accounts 
enter into the general account on which the fina 
partition and allotment are made. It is not, how¬ 
ever, necessary to go at length into this consideration 
for the decision of the question before us, because the 
right to demand such an account, when it exists, is 
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lity to account can only be enforced upon a partition. 
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It - then this be the state of an undivided. Hindoo 
family, and these the rules relating to their joint pro¬ 
perty, does it not follow that if the law permits an 
ancestor bv Will to substitute for the natural heirs of 
a co-sharer certain haeredes facti, the persons so sub¬ 
stituted must stand with reference to the joint pro¬ 
perty precisely in the shoes of the deceased co-sharer? 
If they take his share of the corpus, they have clearly, 
in respect of that share, the right to demand a 
partition. Now, if we were to suppose that the sub¬ 
stituted heir was not, as in this case, the co-sharers 
themselves, but another person, and that a partition 
had taken place on. the death of Surroopchunder, the 
four surviving brothers would each have been entit e 
to one-fourth of the joint fund, including the incre¬ 
ment as it- then stood. They could not, we think, 
have been subjected to a double account, to an 
account with the substituted heir in respect ot the 
original share, and to an account with the natural 
heir in respect of the increment. Nor do we thin 
that there could have been an account between the 
two classes of heirs, the 1,acres natters and the haeres 
fiutus, in order to distinguish principal from incre¬ 
ment. We think it more agreeable to the Hindoo 
law to hold, that what the person substituted by the 
Will for the natural heir takes is the right, whatevei 
it mav then be, of a co-sharer in the joint estate, an 
that in that, as in the ordinary case, the land is 
single, and the increment passes with the pnncipa . 
The difficulty is caused by engrafting, as has happened 
in Benaal the testamentary power on the Hindoo 
law. The precise point before us has never, so far as 
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* we know, been decided; but we are of opinion, that 
we do less violence to the Hindoo law in holding that 
the effect of such an exercise of the testamentary 
power is to substitute, for all purposes, as regards the 
.joint estate, the person in whose favour the disposition 
is made, for the natural heir, than we should do were 
we to admit the principle of a double representation 
as to a share in an undivided estate. We have 
already said that we should apply a different rule to 
the separate estate of SurroopcJiunder, even though it 
had become separate by partition in his lifetime, and 
as to its principal remained subject to the testamen¬ 
tary disposition. On the whole, therefore, we think 
the demurrer on the principal question must be 
allowed. The result is, that the suit will be dismissed 
against all the Defendants but the executors, and will 
continue as against them as a mere legatee’s suit. A 
further question arises, however, on the demurrer of 
the Defendants represented by Mr. Peterson, which it 
is necessary to consider, as it may have a bearing on 
the question of costs. It was argued by him, that 
whatever might be the judgment of the Court on the 
principal question, the general demurrers of his client, 
or of some of them, must be allowed, because they 
were not. necessary parties to the trial of that question. 
To that view we cannot accede. We, of course, fully 
admit the general principles laid down in Holland v. 
Prior (l Myl. & Keen. 237); and as regards the 
necessity of making the representative of a deceased 
representative (which seems generally to depend on 
the question whether the suit involves the general 
administration of the estate), we bow, as we are 
bound, to the English authorities. But the present 
suit is a peculiar one: so far as it involves the broad 
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question with which we have dealt at such length, it . l8s7 ; 
is a contest between one claiming a portion of a fund SR s £f c £jEB- V 
adversely to a joint and undivided Hindoo family, 
wlifEr claim to retain the whole as their joint estate. 

That some of the parties may be only the legal per¬ 
sonal representatives of deceased co-sharers, and 
others only beneficially interested in the joint funds 

sought to be diminished, does not, we think, mate¬ 
rially affect the question. If we had decided in 

favour of the right to the accumulations claimed by 
the Plaintiff, we should not in this stage of the suit 
have seen our way to dismiss any of the Defendants. 

All are interested in the joint defence of the common 
fund Therefore, on the reason of the thing, as well 
as upon the language of the twenty-first paragraph of 
the Bill, the general demurrer cannot prevail on the 
ground that these parties, or any of them, are impro¬ 
perly made Defendants. The joint demurrer filed 

by these particular Defendants is peculiar m form. 

There is a general demurrer for want of equity and 
for multifariousness, but the last point was not 
pressed in the argument. There is a partial dennurei 
to so much of the Bill as seeks an account of the 
legacy of Tbs. 10,000, and also a demurrer on different 
grounds to the rest of the Bill. The two last are well 
founded, but in fact they are not necessary, because 
the whole benefit of them is gained by the allowance 
of the general demurrer for want of equity, which on 
our construction of the Will must, as to these Defen¬ 
dants, prevail. The partial demurrer of the executors 
must be allowed, but the suit will proceed against 
them in respect of the legacy. This being our view 
of the case, we cannot but feel that this being a suit 
bv an heiress-at-law, seeking to have the judgment of 
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the Court on the construction of an unusual and not 
very simple testamentary disposition, in order to 
ascertain to what extent she has been deprived of her 
natural rights of inheritance, the costs of the litigation 
ought on general principles to come out of the estate. 
The misfortune is, that we are not now in a condition 
to decree costs out of the estate, and it is necessary 
to provide for the costs of the Defendants who are to 
be dismissed from the suit. This might be done by 
allowing their demurrer with costs to be paid by the 
Plaintiff, and giving her leave to add those costs to 
her own costs of suit. But as this might expose liei- 
to being harassed by executions, and the Defendants 
have personally the means of obtaining payment of 
their own costs out of the estate, we think it best to 
allow the demurrers without costs, and without pre¬ 
judice to the question whether the Plaintiff will be . 
entitled to her costs of these proceedings out of the 
estate as part of her general costs of the cause. ” 


The present appeal was from two Orders founded 
upon this judgment, and now came on for hearing. 


Mr. 11. Palmer, Q.C., Mr. Holt, Q.C., and Mi. 
W. Pearson, for the Appellant. 


No doubt the point in dispute is novel and impor¬ 
tant, as stated in the judgment of the Court below; 
but the error of that Court proceeds upon the reason¬ 
ing that by the Hindoo law the accumulations follow 
the corpus, and that the co-sharers in this case are 
to remain a joint undivided family, instead of looking 
for the intention of the Testator to be collected from 
the Will, according to the rules of construction adopted 
by Courts of Equity in England, which must, we 
submit, be applied to this case. The fact of-‘the 
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power to make a Will is not questioned, although the 
exorcise of testamentary power by Hindoos was first 
engrafted by the Supreme Courts in India on the 
native law of succession, 1 Strange's “Hindu Law,” 
p. 121 (2nd Edit.) ; for an instrument in the nature of 
a Will was not known by the ancient Hindoo law, 
yet a testamentary instrument like the present is now 
held valid as a Will. The only question, then, is one 
of construction, which is not inconsistent with the 
Hindoo law. Now, by the first item of the Will, 
there is an absolute gift of one-fifth of the Testator’s 
property to each of the five sons, but that devise 
and bequest is cut down by the eleventh item, which 
provides that the share of any of the sons of the Tes¬ 
tator who should die without leaving any son, or 
son’s son, shall go over to such of the Testator’s sons 
or sons’ sons as should be then alive; but this applies 
only to the real and personal estate of the Testator, 
which passed by the Will; it was clearly a gift of one- 
fifth part of the specific property the Testator then 
had, and does not affect any surplus income which 
accrued on such share during* the lifetime of a son 
who should die, or any accretions derived from such 
surplus income. The Appellant s husband, theiefoie, 
had an absolute vested interest in one-fifth part of the 
surplus income accruing during his lifetime fiom the 
joint estate after paying the joint expenses and dis¬ 
bursements, and also one-fifth share of the accretions 
and increment arising from such surplus, which, b\ 
the Hindoo law, at his death passed to the Appellant 
for life, as bis widow, 1 Strange s “Hindu Law, 
p. 121 (2nd Edit.); Daya-Bhaga, oli. xi. sec. i. par. 7. 
There is nothing in the Will to carry ovei the accu 
mutations, or to show that the Testator intended the 
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continuation of the five sons to remain joint in estate. 
The fourteenth item expressly requires that they 
should he joint “in food.” But there is nothing to 
Show that they are to he joint in worship, or that it 
was the Testator’s intention that they should remain 
joint in property. He leaves them perfectly free to 
separate and divide. The Hindoo law does not re¬ 
quire that a joint Hindoo family should he joint in all 
respects. F. Macnaghten’s “Con. of Hindoo Law,” 
p. 55; 1 Strange’s “Hindu Law,” p. 225 (2nd Edit.). 
These five co-sharers had all the rights of absolute 
ownership except those expressly divested by the 
eleventh item of the Will. The Testator in fact has 
done nothing to prevent the exercise of the inherent 
rio-ht by the Hindoo law in each co-sharer to obtain a 
partition. Daya-Bhaga, eh. iii. sec. i. par. 16; Prawn- 
Idssen Mitter v. Sreemutty Bomasoondery Dossee (a). 
An alienation may take place before partition. The 
Hindoo law says nothing as to the rights of a stranger, 
it treats only of the joint Hindoo family; but it 
must, be admitted, that equality cannot enure so as 


to affect a stranger, intervening as assignee or pur¬ 
chaser. Suppose the case of the property diminish¬ 
ing in value, and the remainder man had been a 
stranger, he would be entitled to be paid his full 
share. The case of Gooroochurn Doss v. Goluck- 
money Dossee (b) establishes an exception to the rule 
of equal partition, when part of the estate is by the 
acquisition of one co-sharer; he was in that case 
held entitled to a double share of the accumulations. 
No authority is given by the Court below to show 

that the increment arising from the accumulations 


(«) Fulton’s Rep. 110. 


( b) Fulton’s Rep. 165. 
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The difficulties in this case have been caused by 
what the Court below describes by “engrafting testa¬ 
mentary powers on the Hindoo law but we contend 
that the Appellant is not, upon the statements con¬ 
tained in the Hill, and with reference to the Hindoo 
law applicable to the subject, entitled, as widow and 
heiress of her deceased husband, to any share of the 
increment formed of the surplus income and proceeds 
of* the joint property. The income with the principal 
passed by the eleventh ilem of the Will to the ioui 
surviving brothers. Both by the plain language of the 
Will in question, and by the admission of facts m 
the Hill, these live brothers are to be considered as a 
joint and undivided family. The Hindoo law shows 
that the whole estate, corpus and increment, is indi¬ 
visible until partition. An improved estate is equally 
divided; Mitaeshara, eh. i. sec. iv. par. dO; Daya 
Bhaga, ch. vi. sec. i. pars. i. b. bO, cli. xiii. par- 1; 
1 Strange's “Hindu Law,” p. 1U8 (2nd Edit.); 2 \V. 
Macnagkten's “Princ. of Hindoo Law, 102. incie 
meat, therefore, follows the principal. These autlio 
rities show that the improved estate is to be equally 
divided. The case of Oooroochurn Doss v. Ooluck 
money Dossee ( a) expressly points out the difteience 
between distinct property and increment. Now, the 
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Bill admits that the additions are increment. Our 
notion of the English law relating to tenancy in com¬ 
mon is likely to mislead, but by the Hindoo law there 
can be no separate share of co-sharers till partition 
takes place.—[The Lord Justice Turner-. Do these au¬ 
thorities go further than to say, that between co-sharers 
there is no right to an account of increment, as dis¬ 
tinct from capital 1 but when capital goes one way and 
increment another, would there not be a right to ac¬ 
count?]—Until partition, there is no distinction be¬ 
tween capital and income.—[The Lord Justice Turner. 
Suppose each son had a life estate only.]—That would 
be a gift of the usufruct only, and does not resemble 
this case. The Testator obviously intends that the 


family should continue a joint family ; he addressed 
his sons as an undivided family; they were in the 
father’s lifetime a joint family; he even treats of their 
commensality, which is evidence by itself of their con¬ 
stituting a joint family. They in fact continued joint. 
One of the tests by which partition is proved is sepa¬ 
rate income. Daya-Bhaga, ch. xiv. par. 8 ; Colebrooke’s 
Digest, art. ccclxviii. (vol. hi. p. 386). Here the 
unity of the fund is admitted by the Bill. If then 
we only refer to the Hindoo law in ascertaining what 
the Will gives, it is plain that the Bill must be dis¬ 
missed. The share of the Appellant’s husband could 
not be ascertained until, separation and partition. 
With regard to the other point urged by the Appel¬ 
lant, as to the remainder man having a right to the 
full share in the event of any loss of the corpus, we 
submit that if there was not enough income to pro¬ 
vide for the charges created by the Will, the principal 
would be rightly expended, and the share to go dVer 
would be less than expenditure. 


ON APPEAL PROM THE EAST INDIES. 

Mr. Rolf , Q.C., in reply. 

r l he consideration of the judgment was reserved, 
and was afterwards delivered, as follows, by 

The Right Hon. The Lord Justice Turner: 

Sree Mutty Soorjeemoney Dossee, the Appellant in 
this case, is the widow and personal representative of 
Surroopchunder Mullick; who was one of the five 
sons of Bustomdoss Mullick , the Testator in the cause 
out of which the appeal arises. Bustomdoss Mullick, 
by his Will, dated the 8th of March, 1841, made the 
dispositions contained in that instrument. He died 
on the 10th of March, 1841. Surroopchunder Mul- 
lick survived him; hut afterwards died on the 25th 
of November , 1847. On the 20th of August, 1855, 
the Appellant filed her Bill in tin* Supreme Court of 
Judicature at Calcutta , in Bengal , against the Respon¬ 
dents, who are, or represent, the four other sons of 
Bustomdoss Mullick, claiming to he entitled to one- 
fifth of the income which arose from his estate in the 
interval between his death and the death of Surroop¬ 
chunder Mullick, and to one-fifth of the accumulations 
made from that income. This Bill was met by de¬ 
murrers for want of equity, and as to some of the 
parties, upon other grounds also; which, however, 
were not insisted upon in the argument before us. 
Upon the argument of these demurrers they were 
allowed by the Supreme Court, and the appeal before 
us is from the Orders by which they were allowed. 
The decision having been made upon demurrer, it 
must, of course, depend upon the allegations of the 
Bill, whether it ought to be upheld or not. [Ilis Lord- 
ship here stated tin* Bill, as already set forth (e).] 
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The case, therefore, which is made by this Bill, is, 
that the income of the estate of Bustomdoss Mullick, 
which accrued between the time of his death and the 
death of Surroopchunder Mullick , was joint estate of 
the five brothers, and that the Appellant, upon the 
death of Surroopchunder Mullick, became entitled to 
his share of that income. That the Appellant, or 
the Appellant and her daughters, would be so en¬ 
titled if the income in question is not affected by the 
gift over, contained in the eleventh item of the Will, 
is not attempted to be denied ; but it is insisted on 
the part of the Respondents, that by virtue of the 
gift over, the income passed with the principal to 
the four surviving brothers. 


This, therefore, is the question which we are called 
upon to decide. It is a question between the estate 
of Surroopchunder and the parties claiming un ei 
the gift over; and, as it seems to us, it must depend 
wholly on the construction of the Will- In deter¬ 
mining that construction, what we must look to, s 
the intention of the Testator. The Hindoo law, no 
less than the English law, points to themtmn as 
the element by which we are to be guided in deter¬ 
mining the effect of a testamentary disposition; nor, 
so far as we are aware, is there any difference between 
the one law and the other as to the materials from 
which the intention is to be collected. Primarily the 
words of the Will are to be considered. They con¬ 
vey the expression of the Testator’s wishes; but the 
meaning to be attached to them may be affected by 
surrounding circumstances, and where this is the 
case those circumstances no doubt must be regarded. 
Amongst the circumstances thus to be regarded, is 
the law of the country under which the Will is made 
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a,nd its dispositions are to be carried out. If that '*s 7 - 
law has attached to particular words a particular sreemut ty 
meaning*, or to a particular disposition a particular 
effect, it must be assumed that the Testator, in the 
dispositions which he has made, had regard to that 
meaning or to that effect, unless the language of the mulllck. 
Will or the surrounding circumstances displace that 
assumption. 

These arc, as we think, the principles by which we 

ought to be guided in determining the case before us; 

and we must first, therefore, consider what was the 

intention oi this Testator to be collected from the 

words of his Will. Now there is here, in the first 

item of the Will, an absolute gift of one-fifth of all 

the Testator’s property to each of his five sons; but in 

the eleventh item of the "Will, in the event of any of 

the five sons dying without a son, or a son’s son, there 

is a gift over to such of the other sons, or sons’ sons, 

as may then be alive. Upon the literal construction of 

these dispositions, what is given by the first item is, in 

effect, taken awav bv the eleventh ; for if full effect be 
* • • 

given to the eleventh item, it would rest in contingency 
during the life of each son, whether his share would 
belong to him, or to his brothers, or nephews, depend¬ 
ing upon whether he should die leaving a son or a 
son’s son; but this construction cannot, of course, be 
admitted. To adopt it, would be to impute to the 
Testator this inconsistency, that he intended at the 
same time to give absolutely and contingently. This 
cannot have been his meaning. He must have in¬ 
tended that those to whom he gave absolutely should 
have some enjoyment of that which he gave to them. 

That enjoyment could not be less than the enjoyment 
of the income of their shares-. It was suggested, in- 
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moveables of my estate,” would reach the income no 
less than the capital. But, independently of * 
demo- has been already said, this suggestion cannot as 
JESS. think, be maintained. The Will ot a Testator musL 

prima facie at least, be taken to refer to that which 

be tas Mmself to give; and if he has 

intention to give that property, very strong■»« d “ 

ssr a«etX^;3 £= 

and so far, therefore, as the ha , .sed, 

i, he gathered front the *^ g a»t his in- 

we think that we aie sa . a event, enjoy, 

tendon was, that his sons s on , shares of his 

during their «- “j 0 ° ,nd «hat, in this «- 

5TS agU i,rr;hd C on Lh the Court whose judg- 

*he Testator, to he 

collected from the first and eleventh item, of the Will, 
“ ! t0 be considered whether the other d.spo- 

lion, of the Will evince any different intention, and 

“ does not appear .0 us that they do. They seem to 

relate only to the mode in which the estate ts to be 

administered, and to the burthen, to winch it u to 

he subjected. 

If therefore, we are to impute to this Testator any 
intention different from that which is to be collects 
from the words of his Will, it must be upon the 
ground that there are extrinsic circumstances whic 1 
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disprove tlie expressed intention, and prove the dif¬ 
ferent intention. The expressed intention ought, s 


1S57. 


expressed 

as we conceive, to prevail, unless the different in¬ 
tention be clearly demonstrated. We may doubt 
whether the Testator really intended what his words 
import, but a Court of construction must found its 
conclusions upon just reasoning, and not upon mere 
speculative doubts. What, then, are the extrinsic 
circumstances upon the faith ot which we are called 
upon to conclude that it was the intention of this 
Testator that tin* income of his sons’ shares ot his 
property should not form part of their estates, but 
should go over with the principal of their shares'/ 
They are two: first, that this was a joint family, and 
that the sons § were joint in estate; and secondly, 
that by the Hindoo law, where parties are joint in 
estate, the increment follows the principal. As to 
the first of these grounds, it does not seem to us at 
all to affect the question we are called upon to decide; 
for, admitting the family to have been joint, and 
the sons joint in estate, the right of any one of the 
co-sharers would not, under the Hindoo law, pass 
over, upon his death, to the other co-sharers; it 
would be part of the estate of the deceased co- 
sliarer and would devolve upon his legatees, or his 
natural heirs. It does not, therefore, seem to us 
that it would follow from the sons having been 
joint in estate, that what was given to one was 
meant upon his death to go over to the othe 18 , even 
if the joint estate had been constituted by the Will 
1 if as the Court in India has though , 

“d .”t »i=. «» Testator ha, not by Li. Will 

ex* r;.. ..I. — - <*•'-«» -«—■« 

joint in estate. 

J 00 
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Then as to the rule of the Hindoo law, that the 
increment follows the principal where the parties are 
joint in estate. It is not necessary for us to give any 
opinion upon the extent and limits of this rule, and we 
desire not to be understood as intimating any opinion 
upon those points. The question in this case, as we 

view it, is, whether the rule is properly applicable to 

the case before us ; and we are of opinion that it is 
not ; assuming that the Testator could, if he had 
thought fit, have attempted to impose upon his sons 
the obligation to continue joint in estate ; a point on 
which also we give no opinion. He has not, as we 

think, imposed that obligation, and we do no * lhl “ 
that a rule which might well have been applicable had 
the obligation been validly imposed, can properly 
applied in a case where the obligation has not been 
imposed. It was argued, indeed, at the Bar that 
the Testator contemplated that his sons wou con 
tinue joint in estate, and the learned Judges of the 
Supreme Court seem to have so considered, and 
thence to have deduced the inference that he meant 
the income of each son’s share to go over with 
the principal. We think, however, that the learned 
Judges were not justified in applying this assumption 
to the construction of the Will. The Testator must, 
of course, have known that his sons were joint in 
estate, and he has not attempted to interfere with 
their election whether they would continue so or not. 
If they had severed in estate, there can be no doubt 
that the income of each share would have belonged 
to the owner of that share. Can we say that the 
Testator did not contemplate that there might be 
such a severance? and if not, on what ground are we 
to rest the inference which the Court has deduced? 
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Can we say that the Testator intended that if his sons 
continued joint in estate, the income of their shares 
should go over with the principal, but that if they 
severed in estate each should take his share of the 
income? We think not. Such an intention might 
have been expressed, but the Testator has not ex¬ 
pressed it, nor, so far as we can see, does his Will 
furnish any sufficient ground for presuming that lie 
so intended. In the absence of express declaration, 
or of what may be called necessary inference, we are 
of opinion that such an intention cannot be imported 
into the Will. The effect of it would be to render 
the disposition of the property dependent, not upon 
the Will of the Testator, but upon the subsequent 
acts of his legatees. The character and position of 
a legatee may well form the inducement to the gift 
in his favour, but we think it is going too far to say 
that in the absence of express declaration or neces¬ 
sary inference, the extent of the gift can be measured 
by the legatee’s continuing or not continuing to hold 
that character and position. Such considerations do 
not as we conceive, form legitimate elements in 
the’ construction of a Will. We collect from the 
judgment, that the learned Judges considered that it 
was more consonant lo the principles of the Hindoo 
law to hold that the increment should go over with 
the principal than that it should pass to the natural 
heirs; hut the construction which the learned Judges 
have put upon the Will by enlargement of its terms, 
seems to us to be at variance, rather than in conso¬ 
nance, with the spirit of the Hindoo law. Equality 
among the heirs is, as we understand, the spii.t o 
that law. The law does not treat the principal and 
the increment as undistinguishable in their nature, 
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for there is no doubt they may be severed, but it 
treats them as united for the purpose of dividing 
them equally amongst all the united family, that is, 
all the heirs; and if that entire equality cannot, as 
in the present case in consequence of the disposi¬ 
tions of the Will it cannot, be attained, the partial 
attainment of it seems to us to be more in the spirit 
of the Hindoo law, than its total rejection. 


Upon these grounds, we find ourselves unable to 
agree in the opinion of the Supreme Court, and are 
of opinion that these demurrers ought to have been 
overruled; we shall, therefore, humbly recommen 
to Her Majesty that these Orders be reversed, an 
the demurrers overruled. The Supreme our as 

thought that the cost of the demurrers m that 
Court ought to be paid out of the estate and we 

think that the costs of the appea ought to be 
paid also, and we shall accordingly add this provi 

sion to our recommendation. 
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PRINCIPAL MATTERS 
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ACCOUNT. 

Mode of taking account when the 
mortgagee was in possession as 
mortgagee, and also as lessee 
under a lease. [Hunoomanper- 
saud Panday v. Mussumat Babooee 
Munraj Kooniverec ] - - 393 


ANCESTRAL ESTATE. 

Power of Manager to charge by way 

of mortgage. 


,9 9 


Sec €i Mortgage, 


i€ Partition. 


) 9 


See “ Mahomedan Law. 


9 9 


accretion. 
See “ Alluvion. 

action 

(Of account). 


»» 


See “ Evidence. 


»» 1 


alluvion. 

Land formed by gradual accretion 
belongs to the owner of the ad¬ 
jacent soil. [Doe dem. Secbkristo v. 
The East India Company ] * 267 


APPEAL. 

1. Appeal restored after being dis¬ 
missed for want of effectual prose¬ 
cution within the time limited by 
the fifth rule of the Order in 
Council of the 13th of June, 1853 ; 
the new rules having been only 
recently adopted by the Sudder 
Court at Calcutta, and the Appel¬ 
lant, in ignorance of their existence, 
being engaged in taking steps to 
prosecute the appeal within the 
time and according to the practice 
previously existing. [Gudadhur 
Purshad Tewarree v. Mussumat 
Soondcrkoomaree ] * - - 201 



558 


INDEX. 


6 


2. Appeal from the Sudder Court in 
India, which stood dismissed under 
Rule V. of the Order in Council, 
of the 13th of June, 1833, for 
want of effectual prosecution, re¬ 
stored, as the Appellant was in 
ignorance of the existence of the 
new rules, the Sudder Court ha'ing 
served the Appellant (after the in¬ 
terposition of the appeal) with 
notice that two years were allowed 
after the arrival of the transcript 
in England, for prosecuting the 

appeal. 

Where Government securities for 
the prosecution of the appeal and 
costs were deposited in the Registi} 
of the Sudder Court, the Judicial 
Committee, in restoring the appeal, 
dispensed with the usual recogni¬ 
zances in England. [Seto Lucli- 
meechund v. Seto Zorawur Mull] 204 

3. If leave to appeal be obtained ex 

parte, the Respondent may, as a 
matter of course, present a counter- 
petition to dismiss. [ Sibnarain 
Ghosc v. Hullodhur Doss ] - 207 

4. The Judicial Committee have no 
jurisdiction to entertain an appli¬ 
cation for extension of time to 
appeal until the petition of appeal 
is lodged. [Gungadhur Seal v. 
Srecmutty Raddamoney Dossee ] 209 

5. An appeal was allowed in October, 
1854, by the Supreme Court at 
Calcutta to England. After the 
allowance of the appeal no further 
steps were taken by the Appellant. 
In March, 1856, the Judicial Com¬ 
mittee, upon a certificate of the 
Registrar of the Supreme Court, 
that no further proceedings had 


been taken after the Order allow¬ 
ing the appeal, dismissed the 
appeal, at the instance of the Re¬ 
spondents, for want of prosecution. 
[Sreemutty Rabat ty Dossee v. Rada- 
nauth Sein] .... 346 

. An appeal lies to the Queen in 
Council from the decision of a 
single Judge of the Sudder Court, 
upon the admissibility of a special 
appeal. The Bombay Act, No. III. 
of 1843, enacts that such refusal 
is final, yet not having received 
the sanction of the Crown: Held 
that its finality was confined to the 
Sudder Court, and did not affect the 
prerogative of the Crown, or de¬ 
prive the subject of his right of 
appeal to the Queen in Council. 
[Modee Kaikhooscrow Hormusjee 
v. Cooverbhaee ] ... - 448 

See 11 Practice,” 12, 13. 

AWARD. 

In order to enable the Zillah Court, 
under Bom. Reg. VII. of 1827, to 
give an award the force of a decree 
of Court, the deed of submission 
to arbitration must contain all the 
conditions required by that Regu¬ 
lation. 


Section 3, clause 1, of Bom. Reg. 
VII. of 1827, enacts among other 
things, that the deed of reference 
must contain ‘ ‘ the time within 
which the award is to be given.” 
A deed of submission to arbitra¬ 
tion contained no provision for 
the time when the award was to 
be made by the arbitrator. Held 
to be bad, and an award made 
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under it, which had been ordered 
to be enforced as a decree of Court, 
directed to be taken off the file, as 
the Court had no jurisdiction 
except upon the fulfilment of the re¬ 
quirements of the Regulation. [A’ us- 
scnca njce Pcstonjec v. Meer Mynood- 
cen Khan IT ullud Meer Sudrood- 
cen Khan Bahadoor ] ... 134 

BANKERS’ BOOKS. 

Sec il Evidence,’ * 1. 

BENAMEE PURCHASE. 

See “ Hindoo Law,” 2. 

BOMBAY CHARTER. 

See ‘‘ Jurisdiction,” 2. 

BOND. 

See ‘ ‘ Interest,” 2. 

CONJUGAL RIGHTS 
(Restitution of). 

Sec “ Jurisdiction,” 2. 

CONSTRUCTION. 

1. In order tc enable the Zillah 

Court, under Bom. Reg. VII. of 
1827, to give an award the force 
of a decree of Court, the deed of 
submission to arbitration must 
contain all the conditions required 
by that Regulation. [Kusserwanjee 
Pr.stonjcc v. Meer Mynoodeen Khan 
I r ullud Meer Sudroodecn Khan 
Baliadoor] .LV1 

2. Qucere: Whether Berf. Regs. XI. 
of 1793 and X. of 1.800, being 


confined to cases in which there is 
no deed or Will executed, apply 
to the case of a Raj. [Bah 00 
Gunesh Dutt Singh v. Maharaja 
Mohcshur Singh] .... 1G4 

3. Of deed of arrangement in 
English form among Hindoos. 

See “ Hindoo Law,” 1. 

4. Of purchase by a Hindoo father 
in the name of bis sou. Held a 
benamee transaction. 

See “ Hindoo Law,” 2. 


CONTRACT. 

See ‘‘ Wager.” 

COSTS. 

1. Appellant’s costs in the Court 

below allowed, and sent referred 
back to the Master of the Supremo 
Court to tax the same. [Srcemutly 
Kabutty Vossec v. Sibchundcr Mul- 
lick 1 1 

2. In reversing the judgment of the 

Court below, the Judicial Com¬ 
mittee remitted the cause with cer¬ 
tain directions, leaving the question 
of the allowance of costs in the 
discretion of the Court below. 
[Gopeckrist Gosain v. Gungapcr- 
saud Gosain] ..... 53 

3. Tn circumstances respecting the 
enforcement by Government of 
their claim to resume Ghatwally 
lands, the Judicial Committee, in 


5. Of Will of Hindoo. 

Sec *• Will,” 2. 

(>. Of wager contracts. 

Sec ,l Wager.” 
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reversing tlic decree of the Special 
Commissioners, decreed all the 
costs incurred in the proceedings 
in India, and in this Court, to be 
paid by the Bengal Government. 
[Rajah Lelanund Sing Bdhadoor 
v. Tlic Government of Bengal ] 101 


a decision of the Judges, in such 
circumstances, as to the verdict of 
a jury in this country, in which the 
Judge who tries the cause makes 
no objection. [Musadee Mahomed 
Cazum Sherazee v. Meerza Ally 
Mahomed Shoostry] - - - 27 


4. Where Government securities for 
the due prosecution of the appeal 
and costs were deposited in the 
Registry of the Sudder Court, the 
Judicial Committee, in restoring 
the appeal, dispensed with the 
usual recognizance in England. 

[Scto Luchmeechund v. Scto Zora- 
xour Mull] 204 

5. Where there had been an irregu¬ 
larity in the Court below in the 
reception of evidence, the Judicial 
Committee, in affirming the judg¬ 
ment of the Court below, refused 
to give costs of appeal. [Rajah 
Bommarauze Bahadur v. Ranga- 
samy Mudaly ]. 232 

6. Costs awarded a successful Appel¬ 
lant upon appeal, and in all the 
proceedings in India from the 
commencement of the suit. The 
costs incurred in India to be 
recovered there. [Bamvndoss 
Mookerjea v. Omeish Chunder 
Race ] 289 

COURT 

(Supreme). 

1. By the constitution of the Supreme 
Courts in India, the Judges, for the 
purpose of the trial of an action, 
sit as a jury as well as Judges, and 
the same weight is to be given to 


(Native). 

2. Principles upon which the Native 
Courts in India are to proceed in 
trying issues in suits depending 
before them. 

If, by inadvertence or otherwise, the 
recorded issues do not enable the 
Courts to try the whole case on the 
merits, the suit ought not to be 
disposed of, but an opportunity 
should be afforded by amendment, 
and, if need be, by adjournment, 
for decision upon the real points in 
dispute. [Jlunoomanpcrsaud Pan¬ 
day v. Mwmumat Babooee Munraj 
Koonwerec ] . 393 

CROSS APPEAL. 

See “ Practice,” 12. 
DAUGHTER. 


See ‘‘ Inheritance,” 3. 
DOWER. 

See ‘ ‘ Mahomedan Lawj” 


EAST INDIA COMPANY. 

See ** River.” 

EVIDENCE. 

1. In an action by a banking firm 
against another firm to recover a 
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balance upon an account between 
them, the Plaintiff put in evidence 
the account-books of his firm, and 
the Inspector of the Court certified 
that the books were regularly kept, 
consistently with the rules of bank¬ 
ing, and that they agreed with the 
account rendered by the Plaintiff 
to the Defendant. The Plaintiff, 
however, examined no witness to 
prove that the books were regularly 
kept, or the general accuracy of 
the particular charges constituting 
the demand ; he proved admissions 
by the Defendant of the correctness 
of the account and of an award in 
his favour of one of the disputed 
items. The Defendant in his de¬ 
fence did not deny the accuracy of 
the Appellant’s account, or of the 
books put in evidence, but objected 
to two items in the account, and 
claimed a set-off, but examined no 
witnesses to rebut the Plaintiff’s 
case. 


no other Vakeel then acting for 
him, is such an irregularity, that 
if objected to at the proper time 
would be fatal to the reception of 
such evidence. But where no ob¬ 
jection was urged during the trial, 
or until an appeal was interposed, 
the Judicial Committee held that 
the objection came too late, and 
could not be sustained, as, notwith¬ 
standing such irregularity and mis¬ 
carriage, that fact did not taint the 
whole proceedings so as to prevent 
the Plaintiff recovering upon the 
other evidence, which was sufficient 
to establish his case. [Rajah Bom- 
moralize Bahadur v. Rangasamy 
Mu da b/] .232 

3. Bom. Reg. IV. of 3827, sec. 27, 
cl. 2, imposes no obligation on the 
Court, in the absence of any alle¬ 
gation in the pleadings of family 
usage or custom, to call for evidence 
of such fact. [Modee Kaikhooscrow 
IIannuajee v. Coovcrbhacc] - 448 


Held, (reversing the Rudder Court’s 
decree,) that although the Plain¬ 
tiff’s books and the Inspector’s re¬ 
port were not conclusive evidence, 
yet that the necessity of strict proof 
was removed by the admission of 
the Defendant, and the fact of the 
absence by him of any evidence 
to impeach the accuracy of the 
accounts, the disputed items 
being satisfactorily accounted for. 
[Diearka Doas v. Baboo Jankec 
Doss] .8® 

2. The examination of a material 
witness of the Plaintiff in the 
absence of the Defendant, his 
Vakeel having been removed and 


FAMILY USAGE. 

To assign Raj by deed to single heir. 
Sec “ Inheritance,” 2. 

“ Evidence,” 3. 


:audulent conveyance, 

To defeat sequestration. 

»ed of sale conveying real estate, 
B property of a Defendant in a 
it then pending in the Supreme 
urt at Bombay. Held, in to 
st .„ ce of satisfactory evidence of 
bona fide consideration having 

en paid by the vendee, to be 
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fraudulent and void, as agaiust the 
creditors of the vendor, and to have 
been executed for the purpose of 
defeating a sequestration. [ Musa - 
dec Mahomed Cazum Shcrazee v. 
Mcerza Ally Mahomed Slioostry \ 

27 

See ‘‘ Sheriff,’ ’ 2. 

GHATW ALLY. 

By the tenure of Ghatwally, the lands 
are held under a grant from the 
ruling power, by the performance 
of the defined duty of the Ghutwal 
guarding the Ghats or passes. 

[Rajah Lelanund Sing Bahadoor 
v. The Government of Bengal ] 101 

See ‘‘ Inheritance,” 1. 

” Resumption.” 

GRANT. 

See ‘ ‘ Hindoo Law,” 3. 

HINDOO LAW. 

1. A deed of arrangement and release 
in the English form, between mem¬ 
bers of a Hindoo family in respect 
of certain joint estate, claimed by 
a childless Hindoo widow of one 
of the co-heirs, in her character of 
heiress and legal personal repre¬ 
sentative of her deceased husband, 
declared that she was entitled to 
the sum therein expressed, as the 
share of her deceased husband, 
< < for her sole absolute use and 

benefit.” 

Held, (reversing the decree of the 
Supreme Court at Calcutta,') that 


those words were not to receive 
the same interpretation as a Court 
of Equity in England would put 
upon them, as creating a separate 
estate in the widow; but that the 
deed must be construed with refer¬ 
ence to the situation of the parties 
and the rights of the widow by the 
Hindoo law, and that, as the deed 
recited that she claimed and re¬ 
ceived the money as her husband’s 
share in the joint estate in her 
character as his heiress and legal 
personal representative, such words 
must be construed to mean, that it 
was to be held by her in severalty 
from the joint estate ; and as a 
Hindoo widow she had only a life 
estate in the corpus, the same at 
her death devolved as assets of her 
deceased husband upon his personal 
representative in succession. [Srec- 
mutty Rabutty Dossee v. Sibchun- 
der MuHich] ----- 1 

2. Where a purchase of real estate is 
made by a Hindoo in the name of 
one of his sons, the presumption 
of the Hindoo law is in favour of 
its being a benamee purchase, and 
the burthen of proof lies on the 
party in whose name it was pur¬ 
chased, to prove that he was solely 
entitled to the legal and beneficial 
interest in such purchased estate. 

Purchase of a talooTc in Bengal by a 
Hindoo in his eldest son’s name, 
the conveyance, though in the 
English form of lease and release, 
held to be a benamee purchase, and 
the son in whose name it was pur¬ 
chased declared to be a trustee for 
the father, and the talooTc part of 
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the father’s estate [Gopeekrist 
Gosain v. Gu-ngapersaud Gosain ] 

53 

3. By the Hindoo law a verbal grant 
of real estate is good, if followed 
by possession by the grantee. 

The grantors of real estate were Hin¬ 
doos, and the grantees, the East 
India Company. Held, that as 
the Hindoo law which governed 
the grantors’ rights allowed a ver¬ 
bal grant, the law of the grantees 
regulated the matter, and, as there 
was possession under the grant by 
the grantees, the grant was valid, 
f Doc dem. Seebkristo v. The East 
India Company ] .... 207 

4. A Will by a Hindoo, without male 
issue, kinsman or coparcener, after 
providing for the maintenance of 
his widow, daughters, and female 
relations, devised ancestral as well 
as other real and personal estate 
to trustees upon certain charitable 
trusts ; was impeached by reason, 
first, that the Testator had author¬ 
ised his widow, in an event which 
happened, to adopt a son, which 
act would have rendered him in¬ 
competent to exercise a testamen¬ 
tary power ; secondly, that at the 
time of the execution of the Will 
the Testator was not of sufficient 
mental capacity to make a testa¬ 
mentary disposition ; and thirdly, 
that the Testator being a Hindoo, 
had no power by law of devising 
ancestral estate by Will. 

Upon appeal,— (Held, affirming the 
decree of the Sudder Court in India,) 

First, that although, in the absence 
of male issue of the deceased, there i 


was a strong presumption, arising 
from religious considerations, in 
favour of a delegation by the de¬ 
ceased to his widow, of authority 
to adopt a son for him, yet that 
the evidence entirely failed to 
prove that fact ; 

Secondly, that the evidence established 
his mental capacity at the time of 
executing the Will \ and 
Thirdly, that by the Hindoo law 
prevailing in Madras, a Hindoo 
in possession, without issue male, 
kinsman, or coparcener, had power 
to make a Will disposing of an¬ 
cestral as well as acquired estate. 
[Nagalutchmee Umvial v. Gopoo 
Nad a raja Chetty] - - - - 309 

See “ Inheritance. * ’ 

“ Partition.” 

” Tenant for Life.” 

” Widow.” 

” Will,” 2. 

HUSBAND ANI) WIFE. 

Sir ‘ 1 Jurisdiction,” 2. 


INCREMENT. 

Sec “ Will,” 2. 

IMPROVEMENTS. 

A party in possession under a fraudu¬ 
lent deed, to defeat the claim of 
creditors under a sequestration, is 
not entitled to any allowance for 
sums expended by him for im¬ 
provements upon the estate. [ Mu- 
sadec Mahomed Cazum She razee v. 
Mrerza Ally Mahomed Shoos try] 

27 
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INHERITANCE. 

1. Upon the death of the Ghatwal 
last seised, the lands descend 
entire to a male heir, as Ghatwal. J 
[Rajah Lelanund Sing Baliadoor 
v. The Government of Bengal ] 101 

2. Family usage for fourteen genera¬ 
tions, by which the succession to 
the Raj zemindary of Tirhoot had 
uniformly descended entire to a 
single male heir, to the exclusion 
of the other members of the family, 
upheld. 

A custom for the Rajah in possession, 
in his lifetime to abdicate and 
assign by deed the Raj title and 
domain to his eldest son, or next 
immediate male heir. Held good, 
and a deed so assigning the Raj 
to an eldest son (provision being 
made for Baboo allowances for the 
younger sons), sustained. [Baboo 
Gunesh Dutt Singh v. Maharaja 
Mohcshwr Singh ] .... 164 

3. Whether by the Hindoo law cur¬ 
rent in Bengal the interest of a 
daughter in the estate of her de¬ 
ceased father is of the same nature 
as that of a widow. Quaere. [Hur- 
rydoss Dutt v. Sreemutty Uppoor- 
nah Dosser. ].433 

Sec “ Hindoo Law.” 

‘‘ Tenant for Life.” 

“ Widow.” 

INTEREST. 

1. In reversing a decree of the Su¬ 
preme Court at Calcutta , the Ju¬ 
dicial Committee directed that 


interest, at the usual rate allowed 
by that Court, should be allowed. 
[Sreemutty Rabutty Dossee v. Sib- 
chunder Mullick ] - 1 

2. By the Act, No. XXXII. of 1839, 
extending the provisions of the 
Statute, 3rd & 4th Wm. IV., c. 42, 
sec. 28, to India , it was enacted, 
“ That upon all debts or sums 
certain, payable at a certain time, 
the Court before whom such debt 
or sums may be recovered, may, if 
it shall think fit, allow interest to 
the creditor, at a rate not exceeding 
the current rate of interest, from 
the time when such debts or sums 
certain were payable, if such debts 
or sums be payable by virtue of 
some written instrument at a certain 
time.” 

An instrument, in the nature of, 
though not strictly, a Bond, was 
executed in 1833, wliich provided 
for the liquidation of the amount 
therein specified by instalments, 
but no provision was made for the 
allowance of interest. The con¬ 
dition for payment not having been 
performed. Held, in an action 
brought in 1849, to recover prin¬ 
cipal and interest upon the Bond, 
that the Act, No. XXXII. of 1839, 
was retrospective in its operation, 
and authorised the allowance of 
interest, although it was not pro¬ 
vided for by the Bond. [Rajah 
Bommarauze Bahadur v. Ranga- 
samy Mudaly] - - - 2JJ2 

3. Upon the adjustment of an account 
of the principal and interest due 
upon a Bond, a Karanamah , or deed 
of agreement, was entered into by 
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the parties, in which, besides the 
original sum, a further sum for 
interest accrued thereon was de¬ 
clared due, and agreed to be paid 
off by instalments before a given 
time. Payments were made at 
irregular periods, which payments 
the Bondholder claimed to appro¬ 
priate to keeping down the interest 
upon the whole sum composed of 
both the original principal sum as 
well as the sum mentioned in the 
Karanamah, as accrued thereon for 
interest. Held, upon the con¬ 
struction of the instrument, that 
the principal sum alone carried 
interest, and that all payments 
made in pursuance of the stipu¬ 
lations were to be applied in the 
first instance to satisfy such in¬ 
terest, the excess of the payments 
only being appropriated towards 
the liquidation of the principal sum 
due. [Bamundoss Mookerjea v. 
Omeinh Chunder tfaee] - - 289 


IMPRISONMENT. 
Change of place of confinement. 
See “ Sheriff,” 1. 


.JUDOMENT DEBT 
(Sale of, by Sheriff). 

See “ Sheriff, * , 2. 

JURISDICTION. 

1. Qiifere: Whether there is any juris¬ 


diction in the Judicial Committee 
under sec. 4, of Mad. Reg. VIII. 
of 1818, to call for security from 
the Respondent when put in pos¬ 
session. [Nagalutchmee Ummal v. 
Gopoo Nadaraja Chetty ] - - 309 


2. The Bombay Charter of Justice 
( Dec. 1823) gives the Supreme Court 
‘ ‘ full power and authority to admi¬ 
nister and execute, within and 
throughout the town and Island 
of Bombay , and the limits thereof, 
and the factories subordinate there¬ 
to, &c., upon all persons so de¬ 
scribed and distinguished by the 
appellation of British subjects, as 
aforesaid, there residing, the Ec¬ 
clesiastical law, as the same is now 
used and exercised in the Diocese 
of London, in Great Britain, so 
far as the circumstances and occa¬ 
sion of the said town, island, ter¬ 
ritories, and people shall admit and 

require. * * 


on the Ecclesiastical side of the 
prenie Court at Bombay by wife 
uiust husband for restitution of 
ijugal rights and for main- 
lance. Protest by the husband, 
lt the parties were Parsees pro¬ 
ving the religion of that sect, 
,1 that the Court had no juns- 
•tioi. to administer towards them 
. Ecclesiastical law as at the date 
the Charter was used and exer- 
ed in the Diocese of London. 
>on appeal, Held, (reversing the 

Igincnt of the Court below, and 
intaining the protest.) that the 
preme Court of Bombay , on its 
clesiastical side, had no jur.s- 
tion to entertain such a suit, as 
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there existed such a difference be¬ 
tween the duties and obligations of 
a matrimonial union among Par- 
sees from that of Christians, that 
the Court, if it made a decree, had 
no means of enforcing it, except 
according to the principles govern¬ 
ing the matrimonial law in Doctors’ 
Commons, which were in such a 
case incompatible with the laws 
and customs of Parsees. 


Quarc: Whether, in such circum¬ 
stances, the Supreme Court can, 
on its civil side, give relief to the 
wife. [Ardaseer Cutsetjee v. Pc- 

rozeboye ] . 348 


Sec “ Appeal,** 6. 

LIEN. 

A Mahomedan widow has a lien upon 
her husband's property hypothe¬ 
cated for dower. [Amccr-oon-N issa 
v. Moorad-oon-Nissa ] - - * 211 

See “ Mahomedan Law.” 

LIMITATION OF SUIT. 


1. A demand for dower by a Maho¬ 
medan wife during the lifetime of 
her husband, held not necessary, 
and although more than twelve 
years had elapsed from the date of 
the deed and the time when the 
widow set up her claim for dower, 
she was not affected by the provi¬ 
sions of Ben. Peg. HI. of 1793 ’ 
sec. 14, and that the limitation 
there provided for, formed no bar 
to her claim. [Amccr-oon-Nissa v. 
Moorad-oon-Nissa ] - - - 2H 


In proceedings by the obligee of a 
Bond before the Collectors* Court 
in 1844, upon an application for a 
sequestration of the obligor’s es¬ 
tates, the obligor filed an account 
of his liabilities, in which the Bond 
in question was entered and certain 
payments mentioned. Held, that 
such acknowledgment took the 
Bond out of the operation of the 
Mad. Reg. of Limitation, II. of 
1802, sec. 18, cl. 4. [Rajah Bom- 
marauze Bahadur v. Rangasamy 

Mudaly ] . 232 


C. a Hindoo, by his Will, appointed 
(}. and others executors, and there¬ 
by gave and devised the residue of 
his estate to his daughter, B., the 
wife of G. All the Executors 
proved, but G. alone acted in the 
trusts of the Will, G. being largely 
indebted to C.’s estate; and in 1831, 
he by deed conveyed to B. part of 
C.’s real estate as security for his 
debt. In 1833, G. was declared 
insolvent under the Statute, 9th 
Geo. IV., c. 73. H. entered into 
possession of the property so con¬ 
veyed to her, and continued unin¬ 
terruptedly to hold the same till 
the institution of the suit by the 
official assignee of the Insolvent 
Court, a period of twenty-two years. 
Held, in the absence of any proof 
of fraud in the transaction of 1831, 
or unfairness against B. in obtain¬ 
ing possession, so as to bring the 
case within the exception in cl. 1, 
sec. 3, of Ben. Reg. II. of 1805, 
that the possession by B. for more 
than twelve years was, by Ben. 
Reg. III. of 1793, see. 14, a bar to 
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the suit. L Cockranv v. llurrusoon- 
tiuni Deb in] .434 


MAHOMED AN LAW. 

A Maliomedau of the Sliiah sect, by 
a deed of dower, charged liis whole 
estate with a certain sum when de¬ 
manded by his wedded wife, but 
did not impignorate his estate to 
secure the sum put in settlement. 
The dower was not demanded 
during the lifetime of the husband, 
and his widow at his death took 
possession of his estate in aatistac- 
tion of her claim. Held, by the 
.'Sadder Dcwanny Court, and such 
decision upon appeal affirmed by 
the Judicial Committee, that the 
widow hail a lien upon her deceased 
husband’s estate as being hypothe¬ 
cated for her dower, and could 
either retain property to the amount 
of her dower, or alienate part of the 
estate in satisfaction of her claim. 

Held also, upon appeal, that a de¬ 
mand during the lifetime of the 
husband was not necessary, and 
that, although more than twelve 
years had elapsed from the date of 
the deed and the time the widow 
set up her claim for dower, she was 
not affected by the provisions of 

Ben. Keg. HI. of 1793, see. 14, 
and that the limitation there pro¬ 
vided for, .formed no bar to her 

claim. 


In a suit by the only brother and 
heir-at-law of a Mahomedan of the 
Shiah sect, claiming the whole ol 
the deceased’s estate, and for mesne 
profits, the issues raised by the 


pleadings were: first, whether a 
marriage hail taken place between 
the deceased and the party in pos¬ 
session, who claimed to be his 
widow; and secondly, the validity of 
a deed of dower executed by the de¬ 
ceased in her favour. The Courts in 
India found those issues in favour 
of the widow, and dismissed the suit. 
The Judicial Committee in affirm¬ 
ing the Court’s decrees upon these 
points, held, further, that although 
the estate of the husband was hy¬ 
pothecated for the dower, yet, as 
the heir-at-law would be entitled 
to the residue after satisfying the 
widow’s claim, he was by right en¬ 
titled to an account, but, as the 
plaint was so framed as not to admit 
of an account being taken, the ap¬ 
peal was affirmed, without preju¬ 
dice to a suit being brought for 
administration of the deceased’s 
estate, upon the looting ot the mar¬ 
riage and deed of dower by the 
deceased being admitted in the 
[ A mrcr-ooii-Nixsd v. Moorad- 

ooii-Mmu) . 211 


manager. 

l ower to charge ancestral estate 


Sec * ‘ MoKTUAUE 


mortgage. 


. f ) 


The power of a Manager lor an in- 
fa,, t heir to charge ancestral estate 
bv loan or mortgage, is, by the 
Hindoo Law, a limited and quali¬ 
fied power, which can only be cx- 


VI—73 
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orcised rightly by the Manager in 
a case of need, or for the benefit of 
the estate. But where the charge 
is one that a prudent owner would \ 
make in order to benefit the estate, ; 
a bona fide lender is not affected by 
the precedent mismanagement of 
the estate. The actual pressure 
on the estate, the danger to be 
averted, or the benefit to be con¬ 
ferred, in the particular instance, 
arc the criteria to be regarded. 
If that danger arises from any mis¬ 
conduct to which the lender has 
been a party, he cannot take ad¬ 
vantage of his own wrong to sup¬ 
port a charge in his favour against 
the heir, grounded on a necessity 
which his own wrong has helped 
to cause. 


A lender, however, in such circum¬ 
stances, is bound to inquire into 
the necessities of the loan, and to 
satisfy himself as well as lie can, 
with reference to the parties with 
whom he is dealing, that the Ma¬ 
nager is acting in the particular 
instance for the benefit of the 
estate. If he does inquire, and 
acts honestly, the real existence of 
an alleged and reasonably-credited 
necessity is not a condition prece¬ 
dent to the validity of his charge, 
which renders him bound to see to 
the application of the money. 


The mere creation of a charge by a 
Manager securing a proper debt, is 
not to be viewed as an improvident 
act; and a bona fide creditor is not 
to suffer'-when he has acted honest¬ 
ly and with due caution, but is 
himself deceived. 


No general, rule-can be laid down 
upon whom the onus lies to allege 
and prove the bona fides of a Mana¬ 
ger of an estate whose title to 
alienate is qualified in contracting 
debts, and resorting to loans; the 
presumption proper to be made 
varies with the circumstances, and 
is regulated and dependent upon 
them. 


• 

But if the mortgagee,, is enforcing his 
right against the heir, he must 
allege and prove the facts which 
embody the representations made 
to him of the alleged needs of the 
estate, and the motives influencing 
the loan. 


A mortgage Bond to secure a sum of 
money lent to a party deceased, in 
substitution of a previous deed ex¬ 
ecuted by a former proinietor, by 
way of further security for a sum 
advanced by the mortgagee to the 
widow of the deceased, charging 
part of the ancestral estate, de¬ 
scribed the widow as having a 
beneficial proprietary right in the 
mortgaged estates, although, in 
fact, she was only the curator of 
her son, a minor, the deceased’s 
heir. Held, that the description, 
though inaccurate, was not such an 
assumption of ownership as was 
derogative to the rights of the heir; 
but was to be viewed as an act 
done by her as curator on behalf of 
the heir; and as the mortgage was 
beneficial to the estate, it was 
binding upon the heir, [flimoo- 
manpersaud Panday v. Mussumat 
Uabooce Man raj Koonivercc'] - 393 
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PARSER. 

See “ Jurisdiction.” 

“ Will,” 1. 

PARTITION. 

Enam villages granted by Govern¬ 
ment to the grantee and his male 
heirs for services rendered to the 
State, are not, by the Hindoo Haw 
in force in the. Southern Mahratta 
country, distinguishable from other 
ancestral real estate ; and are 
-divisible among the heirs of the 
grantee. \Bodhvao Jlnnmont v. 
Xurshu 7 Pan] .*2fi 


See 


“ Will,” 



PERM A KENT SETTLEMENT. 


Exposition of the principles which in¬ 
duced the Government to recognise 
the title of the Zemindars in Ben¬ 
gal, as landowners, and to make 
the Settlement with them for a 
permanent annual jumma. \ Rajah 
Lei an and Sing Bah a door v. The 
(tavernmmt of Bengal | - - 

PRACTICE. 

1. Appellant's costs in the Court be¬ 
low allowed, and the suit referred 
back to the Master of the Supreme 
Court to tax the same. [Sreemutty 
Babul I g I lessee v. Sibeh under Mul- 

Her] . 1 

2. Semite: This Court will not dis¬ 
turb a .judgment of a Court m 
India upon a question of the 


credibility of witnesses, unless it is 
manifestly clear from the probabili¬ 
ties attached to certain circum¬ 
stances in the case, that the Court 
below was wrong in the conclusion 
drawn from such evidence. [Jfwsa- 
dee Mahomed Cazum Sherazee v. 
Meerza Ally Mahomed Shoostry ] 27 

In reversing the judgment of the 
Court below, the Judicial Commit¬ 
tee remitted the cause with certain 
directions, leaving the question of 
the allowance of costs in the dis¬ 
cretion of the Court below. [Go- 
peel-rist Gosain v. Gun gaper sand 

Gnsain\ . 53 

Appeal restored after being dis¬ 
missed for want of effectual prose¬ 
cution within the time limited bv 
the 5th rule of the Order in Coun¬ 
cil of the 13th of June, 1853, the 
new rules having been only recently 
adopted by the Sudder Court at 
Calcutta, and the Appellant, in 
ignorance of their existence, being 
engaged in taking steps to prose¬ 
cute the appeal within the time 
and according to the practice pre¬ 
viously existing, f Gudadhur Pur- 
shad Tewaree v. Mussumat Soon- 
derlroomaree] ... - 201 

Appeal from the Sadder Court in 
India, which stood dismissed under 
P„ 1 p V. of the Order in Council 
of the 13th of June, 1853, for 
want of effectual prosecution, re¬ 
stored, as the Appellant was in 
ignorance of the existence of the 
new Rules ; the Sadder Court 
having served the Appellant (after 
t lie interposition of the appeal) 
with notice that two years was al- 
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lowed after the arrival of the tran¬ 
script in England for prosecuting 
the appeal. 


Where Government securities for the 
due prosecution of the appeal and 
costs were deposited in the Regis¬ 
try of the Sudder Court, the Ju- I 


dicial Committee, in restoring the 
appeal, dispensed with the usual re¬ 
cognizance in England. [Sr to 
Luchmeechund v. Sr to Zorawur 
Mull] . 204 


C. Tf leave to appeal be obtained rx 
parte, the Respondent may, as a 
matter of course, present a counter¬ 


petition to dismiss. 


Where an appeal had been granted 
rx parte upon an allegation un¬ 
founded in fact, the Judicial Com¬ 
mittee refused to hear the case, and 
dismissed the appeal with costs. 
[Sibnarain Ghoste v. JlnUodhiir 
Doss] .207 


to have been taken in the Court. 
Held, too late on appeal. 

Where there had been an irregularity 
in the Court below in the reception 
of evidence, the Judicial Committee, 
in affirming the judgment of that 
Court, refused to give costs of 
appeal. | Rajah Bommarauze Ba~ 
hadnr v. Bangasamy Mudaly] 232 

9. Costs awarded a successful Appel¬ 
lant upon appeal, and in all the 
proceedings in India from the com¬ 
mencement of the suit. The costs 
incurred in India to be recovered 
there. [Bamundoss Mookerjea v. 
Omeish Chundcr Bare] - - - 289 

10. Qucpre: Whether there is any 
jurisdiction in the Judicial Com¬ 
mittee under sec. 4, of Mad. Reg. 
VTIT. of 1818, to call for security 
from the Respondent when in pos¬ 
session. [ Nagalnichmee Ummal v. 
(I o/ioo Nadaraja Che tty ] - - 309 


7. The Judicial Committee have no 
jurisdiction to entertain an applica¬ 
tion for extension of time to appeal 
until the petition of appeal is 
lodged. 

A\ here it appeared that an inquiry 

• 

was pending before the Master in 
the Court below, arising out of the 
decree, which was the subject of 
the appeal, the result of which 
might render the prosecution of 
the appeal unnecessary, the Ju¬ 
dicial Committee enlarged the time 
prescribed by Rule V. of the Order 
in Council of the 13th June, 1853, 
for prosecution thereof, until further 
order. [Gungadhur Seal v. Sree- 
mill h/ Baddamonry Dosser'] - 209 

8. Objections to evidence which ought 


11. An appeal was allowed in October, 
1854, by the Supreme Court at 
Calcutta to England. After the 
allowance of the appeal, no further 
steps were taken by the Appellant. 
In March, 185G, the Judicial Com¬ 
mittee, upon a certificate of the 
Registrar of the Supreme Court, 
that no further proceedings had 
been taken after the Order allow¬ 
ing the appeal, dismissed the 
appeal, at the instance of the Re¬ 
spondents, for want of prosecution. 
\Srremutty Babutty Dosser v. Ba- 
danauth Sein ].340 

12. Cross appeal allowed from part 
of a decree of the Sudder Court ap¬ 
pealed from to England ; although 
the Respondents had not applied 
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in India for leave to appeal within 
the proper time. The Respondents 
being mistaken in the practice of 
the Judicial Committee upon a 
cross appeal ; such cross appeal 
directed to be prosecuted and heard 
upon one printed case, if the prin¬ 
cipal appeal was proceeded with ; 
but in the event of the principal 
appeal being dismissed for want of 
prosecution, liberty was reserved to 
the Respondents to prosecute the 
cross appeal as a separate appeal. 

| Nona No rain Kao v. Hurrec Punt 
Khao ].404 

13. Recognizance entered into to 
abide the determination ol' an ap¬ 
peal vacated upon petition of the 
Appellant upon the abandonment 
of the appeal, f Reed v. Sreemutty 
(;ourn\oncy Dabee\ - - - 490 

[a circumstances showing conflicting 
and opposite decisions by the Svd- 
( ](*y Court upon the same cpiestion 
at issue, between the same parties, 
an appeal treated under the Sta¬ 
tute, 8th & 9th Viet., c. 30, sec. 2, 
as abandoned for non-prosecution, 
was restored upon terms ot paying 
costs and undertaking to lodge 
cases forthwith, and to lodge secu¬ 
rity or a Bond in Enflland to the 
amount of 500/. 

Where an- appeal has been treated as 
abandoned l>v Statute, 8th & 9th 
Viet., c. 30, sec. 2, their Lordships 
have no power to grant leave to 
institute a new appeal ; only a dis¬ 
cretion to allow the original appeal 
to be restored. [Konee Hurra - 
soondree Debiah v. Rajah Pran 
Kishen Siny\ . 491 


PRISONER. 

See “ Sheriff,** 1. 

QUIA TIMET BILL. 

See “ Tenant for Life.** 

RAJ. 

Quirre : Whether Ben. Regs. XT. of 
1793, and X. of 1800, being con- 
flued to cases in which there is no 
deed or Will executed, apply to the 
case of a Raj. [Baboo Cunesh 
Itn/1 Sinph v. Maharajah Moheshur 
Sinyh] .I*’* 4 


See “ Inheritance. 


RECOON 1ZA NOE, 


t y 


,W 14 Costs, 


»f 


“ Practice,*’ 13. 


RELAXATION 
Of imprisonment. 

How far an execution creditor can 
relax imprisonment without dis- 
i barging debtor from custody. 
I Haines v. The East India Com- 

, .4G7 

/•any \ 

See “ Sheriff,” 1. 


RESULTING TRUST. 


See “ Hindoo Law, 


resumption. 


T P 9 O 


Under the provisions of the Deccn 
nial Settlement of 1789, the Ben 
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gal Government, in 1790, assessed j 
the whole of the Zemindary of 
Khuruckpore, including certain 
Ghatwally lands, at a fixed jumma. 
This Settlement was made perpe- ■ 
tual in 1796, under Ben. Reg. I. 
of 1793, at the same fixed jumma. 

In 1838, the Government set up a 
claim to resume, for the purpose 
of revenue assessment, the Ghat- 
wally lands in this Zemindary. 
Such claim dismissed, by reason, 
First. That the Ghatwally lands were 
part of the Zemindary of Khuruck¬ 
pore, and were included in the 
Permanent Settlement of the Ze- 
mindary , and covered by the 
jumma assessed on that Zemin¬ 
dary ; and 

Second. That lands of Ghatwally 
tenure were not liable to re¬ 
sumption under cl. 4, sec. 8, Ben. 
Peg. I. of 1793, as included in 
allowances made to Zemindars for 
Tannah , or police establishments. 
\Jtajah Lelanund Sing Bahadoor v. 
The Government of Bengal ] - 101 

RIVER. 

The East India Company, as repre¬ 
senting the Indian Government, 
have a freehold in the bed of 
navigable rivers in India, and to 
the land between high and low 
water mark. [Doc dem. Seebl risto 
v. The Fast India Company ] 267 

SECURITY. 

After an appeal had been asserted 
from a decree of the Sudder Court 
at Madras, the Appellant applied 


to that Court under sec. 4, of Reg. 
VIII. .of 1818, and the Circular 
Order of 21st September, 1826, for 
an order calling upon the Respon¬ 
dents, who had been in possession 
of the estates in dispute before the 
institution of the suit, to give 
security as prescribed by that 
Regulation. The Sudder Court 
refused the application as not being 
within the provisions of the Regu¬ 
lation. Upon petition, the Judicial 
Committee declined to interfere, 
as there was no allegation of waste 
bv the Respondents in the petition. 

Quaerei Whether there is any juris¬ 
diction in the Judicial Committee 
under sec. 4, of Mad. Reg. VIII. 
of 1818. | Nagalutchmee Zhnmal 

v. Go poo Nadaraja Chetty ] - 309 


SEQUESTRATION. 

A sequestrator in possession is not. to 
be disturbed by a claimant, without 
leave of the Court. The usual 
models to apply for permission to 
bring an action of ejectment, or to 
examine, pro interesse suo. 

Under a writ of sequestration the 
sheriff seized a moiety of an estate 
in the possession of A.; A. pre¬ 
sented a petition to the Court, en¬ 
titled in a cause then pending, 
claiming the land under a deed of 
sale executed by the Defendant, 
pendente life, praying to be put in 
possession, and to be allowed to go 
before the Master and examine 
witnesses, pro interesse suo. Pro¬ 
ceedings were taken under this 
petition before the Master, but 
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afterwards it was agreed by eon-1 
sent, that the matter of the peti-1 
tion should be tried by the Court, 
and the witnesses examined viva 
voce by the Court at the hearing 
of the cause in which the petition 
was entitled. Held, that there was 
nothing irregular in such a mode 
of proceeding. [.1 /usadec Mahomed 
Cazum Shcrazcc v. Mccrza Ally 
Mahomed Shoostry] ... 27 


SETTLEMENT. 

6'to “ Permanent Settlement.” 

“ It Es»U M I’TION. ’ * 

' SHEKIFF. 

1. A., in the custody of the Sheriff, 
and confined in the gaol at Bombay. 
under a writ of execution issued 
against him upon a judgment of 
the Supreme Court at Bombay , was 
permitted by the Sheriff, with the 
sanction and authority of the judg¬ 
ment creditors, by reason of illness, 
to go out of prison, and temporarily 
reside outside the precincts of the 
gaol, upon the condition that he 
should continue under the surveil¬ 
lance of the Sheriff’s officers, and 
to which condition A. agreed, and 
continued for a time to reside out 
of gaol at a private house, where 
lie was constantly under such sur¬ 
veillance. Upon A.’# becoming con¬ 
valescent, the Sheriff, at the in¬ 
stance of the judgment creditors, 
took him back to gaol. Upon an 
application by A., to the Supreme 
Court at Bombay , to discharge him 


out of custody, on the ground that 
the writ of execution was satisfied, 
that Court held, that A., having 
agreed to the condition imposed 
on him by the judgment creditors, 
of continuing in the custody of the 
Sheriff’s officers, while out of gaol, 
was estopped from saying that he 
was out of the Sheriff’s custody 
when permitted to leave the 
gaol, and that a change of the 
place of imprisonment in such 
circumstances did not amount to a 
discharge out of custody. Such 
judgment affirmed, upon appeal, 
by the Judicial Committee. 

Where an execution creditor is willing 
to allow a debtor to go out of prison 
for a temporary purpose, the cus¬ 
tody continuing, the Sheriff may 
refuse, unless ordered by a rule of 
Court ; but if, without any rule of 
Court, all parties agree to the 
debtor leaving the prison, and, 
from a laxity of surveillance of the 
Sheriff’s officers, the debtor escaxies, 
it is a question of fact for the jury, 
if the judgment creditor brings an 
action against the Sheriff, whether 
the judgment creditor did not him¬ 
self contribute to the escape. 

% 

If the Sheriff alone, on the ground 
of a debtor’s ill-health, makes any 
relaxation of the imprisonment, by 
letting the debtor reside out of 
prison, it- would be an escape. 
[Haines v. The East India Com - 
puny J .. 

L\ A., by four deeds, conveyed certain 
real estates near Dacca, in bena- 
met . to *>*., his mistress, by virtue of 
which she took possession. By a 
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Will made subsequent to the date 
of the conveyances, A. appointed 
G., his illegitimate son, executor, 
and after satisfying certain charges 
thereby created, which would ex¬ 
haust his whole estate, gave G. a 
life estate in the residue. A. was 
involved and in pecuniary difficul¬ 
ties, and an action was brought 
against him in the Supreme Court 
at Calcutta by some of his creditors, 
which action was pending at the 
time of his death, and was revived 
against G. as A.*s heir, and judg¬ 
ment obtained against G. without 
reference to his character as ex¬ 
ecutor of A. Under an execution 
sale in satisfaction of this judg¬ 
ment, the Sheriff sold “the right, 
title, and interest ” of G. to V. 
(whose interest afterwards became 
vested in />’.) for a nominal sum. 
Ejectment by B. founded on the 
title under, the Sheriff’s Bill of 
sale, against S. and G., to recover 
possession of the real estate in 8. 
possession, impeaching the con¬ 
veyances made to her by A. as void 
as against A.'a creditors. The 
Court in India decreed possession" 
to B. on the ground of the con- 
veyances being fraudulent. Decree 
of the Sudder Court reversed by 
the Judicial Committee by rea¬ 
son,— 

First, that the title of 8. to the lands 
under the conveyances was esta¬ 
blished. 

Second, that in the circumstances of 
G. having only an uncertain right 
in unascertained property, it was 
uot such an interest as could be 


seized by the Sheriff under a writ 
of execution, and that the Bill of 
sale was void. [Becbic Tolai Boo- 
rub v. Bcylar ].510 

SPECIAL APPEAL, 

Under Bom. Beg. III. of 1843. 

8cc “ Appeal, ’ ’ 6. 

“ Practice, ” 13. 

TENANT FOB LIFE. 

Bill, quia timet, by reversioner against 
the daughter of an intestate Hindoo 
in possession of personalty, dis¬ 
missed. 

A Court of Equity will not interfere, 
unless it is shown that there is 
danger from the mode in which the 
tenant for life in possession is deal¬ 
ing with the property. 

The mere fact of the tenant for life . 
keeping in hand, for about three 
months, part of the corpus for the 
alleged purpose of an eligible in¬ 
vestment does not amount to waste, 
nor is in derogation of the rights 
of those entitled to reversion. 
[Jlurri/doau Dull v. Sreemutty Up- 
poornali Douuec] .... 433 

Bee “ Will,” 2. 

UNDIVIDED HINDOO 
FAMILY. 

The presumption of the Hindoo law, 
in a joint undivided family, is, that 
the whole property of the family 
is joint estate, and tlie onus lies 
upon a party claiming any part of 






